
 
 
 

 

PeA Aviation: The Cape Town Convention and the Protocol on matters specific to aircraft 

equipment 

 

The Convention on International Interests in Mobile Equipment is a multilateral treaty adopted during the 

diplomatic conference held in Cape Town between 29 October and 16 November 2001, under the joint 

auspices of the International Institute for the Unification of Private Law (UNIDROIT) and of the 

International Civil Aviation Organization (ICAO). The Convention contains, among others, uniform 

provisions regulating the constitution and the effects of an international interest in three asset categories 

of mobile equipment, specifically addressed by three different protocols pertaining to – respectively – 

aircraft equipment, railway rolling stock and space assets. 

The Cape Town Convention and the Protocol on matters specific to aircraft equipment provide for 

operators with a legal framework that aims at facilitating aircraft sales, leases and financing by constituting 

the above mentioned international interest, which is particularly favourable for the financing parties 

(usually acting as lessor). In fact, by registering the right in an international electronic interest registration 

system established by the Convention, these interests are accorded priority even in case of insolvency 

of the debtor (usually acting as lessee). 

Chapters III and VIII of the Cape Town Convention establish the rules on the protection and prioritization 

of the interest registered in the above mentioned electronic registration system. Articles from 8 to 15 (and 

from IX to XVI of the Aircraft Protocol) provide a set of remedies the creditor can avail himself of to enforce 

its right, even if a winding-up procedure has been opened against the debtor. According to article 29, a 

registered interest has priority over any other interest subsequently registered and over an unregistered 

interest.  

Pursuant to art. 3(1), the Convention applies only when, at the time of the conclusion of the agreement 

creating or providing for the international interest, the debtor is situated in a Contracting State. Differently, 

according to art. 3(2), the situation of the creditor does not affect the applicability of the Convention. 

However, the Aircraft Protocol provides a second connecting factor - alternative to the factor as per the 

above mentioned art. 3(1) - for the application of the international framework established by the 

Convention. In fact, pursuant to article IV(1) of the Aircraft Protocol, the Convention applies also to 

airframe and helicopters (but not to aircraft engines) that, at the time of execution of the agreement, are 

registered, or are to be registered, in an aircraft register of a Contracting State. 

Italy signed the Convention and the Aircraft Protocol on 6 December 2001, but to date, it has not ratified 

these two documents yet. This entails that, in the Italian market, financings, sales and leases of aircraft 

equipment are more expensive: in fact, Italian operators, whether acting as lessee or lessor, can not avail 

themselves of the framework on the international interest established by the Cape Town Convention. Like 

Italy, also France and Germany signed the Convention and the Aircraft Protocol, respectively on 16 

November 2001 and 17 September 2002, but they have not ratified them yet. 

While Italian institutions were inactive (in Italy it is the President of the Republic that, on the proposal of 

the competent Minister, has the powers to ratify international treaties, subject to the authorisation of the 

Parliament in the cases provided by art. 80 of the Italian Constitution), European Union reacted. At first, 

EU Commission presented two proposals for the signature and the conclusion of the Convention and of 

the Aircraft Protocol, but these proposals were blocked within the COREPER because of the 



 
 
 
disagreements between Spain and United Kingdom. In the meanwhile, starting from 2004, EU’s 

membership has grown and on 1st March 2006 the Convention and the Aircraft Protocol entered into force, 

thus making the proposal for the signature obsolete and necessary the drafting of a new proposal aiming 

at acceding to these documents. 

The procedure for the accession to the Convention and the Aircraft Protocol concluded on 29th April 2009 

and the two documents entered into force in the EU system on 1st August 2009. Notwithstanding the 

accession, the above mentioned framework on the constitution and the effects of the international interest 

on mobile equipment still is not into force.  

Article XI of the Aircraft Protocol provides the creditor with the remedy of repossession of the mobile 

aircraft equipment that forms the object of the interest, even in case of insolvency of the debtor. However, 

this provision applies only upon declaration of the contracting State, pursuant to article XXX (3) of the 

Aircraft Protocol. EU institutions, at the time of accession, decided that where the primary insolvency 

jurisdiction is in a Member State, Regulation No 1346/2000 of 29 May 2000 on insolvency proceedings 

should in any case be applicable instead of the Convention and the Aircraft Protocol. 

In other words, this entails that EU has not adopted the framework on the international interest provided 

by the Convention and the Aircraft Protocol, deciding not to make a positive declaration pursuant to the 

combined articles XI and XXX(3) of the Protocol. However, it is to be noted that the rules provided therein 

are substantive in nature and EU Member States keep their competence concerning the rules of 

substantive law as regards insolvency. It follows that only Italian competent authorities may adopt, at the 

time of ratification of the Convention and the Aircraft Protocol, the provisions on the constitution and the 

effects of the international interest constituted by these documents. 

Among the geographically closest States to Italy , the Republic of Malta and the Republic of San Marino 

have acceded to the Convention and the Aircraft Protocol, which entered into force respectively on 1st 

February 2011 and 1st January 2015. This has entailed a “virtual” relocation of operators and leasing 

companies moving away from Italy. According to some fiscal experts, Italy has not ratified yet the 

Convention for juridical problems (namely, common law vs. civil law); however, according to the 

supporters of the ratification of the Convention and the Aircraft Protocol, the adoption of the international 

framework established therein would uniform, with profit for both the creditor and the debtor, the 

regulation of property registration, of the financing and  of the interest related to international transactions 

of specific assets, as airframe, independently from where the assets are located. 

 


