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T he 2017 IBA 

Annual Conference 

will be held in Sydney, 

Australia’s leading global 

city. Recognised internationally as a 

future-focused and innovative business 

centre, Sydney provides headquarters 

for almost 40 per cent of the top 500 

Australian corporations. 

The city combines natural beauty 

with buzzing urban villages and a city 

centre that’s home to some of the 

world’s most recognisable and iconic 

structures such as the Opera House 

and Sydney Harbour Bridge.

As one of the world’s most 

multicultural and connected cities, 

Sydney will be an ideal location for 

the largest and most prestigious event 

for international lawyers, providing 

an abundance of business and 

networking opportunities, as well as 

the chance to explore one of the most 

beautiful cities on Earth.

What will Sydney 2017 off er you? 
• Gain up-to-date knowledge of the key developments in your area of law which 

you can put into practice straight away

• Access to the world’s best networking and business development event for 

lawyers – attracting over 6,000 individuals in 2016 representing over 2,700 law 

fi rms, corporations, governments and regulators from over 130 jurisdictions

• Build invaluable international connections with leading practitioners worldwide, 

enabling you to win more work and referrals

• Increase your profi le in the international legal world 

• Hear from leading international fi gures, including offi cials from the government 

and multilateral institutions, general counsel and experts from across all practice 

areas and continents

• Acquire a greater knowledge of the role of law in society

• Be part of the debate on the future of the law

To register:
Visit: www.ibanet.org/Conferences/Sydney2017.aspx

To receive details of all advertising, exhibiting and sponsorship opportunities 

for the IBA Annual Conference in Sydney email andrew.webster-dunn@int-bar.org
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FROM THE CO-CHAIRS

From the Co-Chairs

W e are in the midst of preparing 
for our next gathering in the 
exciting city of Sydney. We 

hope that, by the time you read this, all of 
your travel arrangements will have been 
made and that you are looking forward, as 
much as we are, to the 2017 IBA Annual 
Conference in October. In the meantime, 
we would like to look back briefly on some 
of the Litigation Committee’s most recent 
achievements and to encourage your 
participation in our latest projects. 

Noteworthy achievements in 2017

The first half of 2017 treated us to a 
remarkable and well-received Annual 
Litigation Forum in Zurich, where the local 
host committee, led by Marc Russenberger, 
Sandrine Giroud and Urs Feller, provided 
the warmest of welcomes to our gathering of 
international lawyers.

The Forum broke all records, not only 
with respect to the number of attendees but 
also the amount of sponsorship funds raised. 
The number of high-quality keynote speakers 
from ancillary professions and speakers drawn 
from our membership, orchestrated by Co-
Chair Bettina Knoetzl, was formidable. This 
allowed us to provide insights into a topic that, 
by its nature, is not always close to a lawyer’s 
heart: ‘Innovation in Litigation – Prepared for 
2027’. This year’s focus was a superb, timely 
preparation for the coming years. For many 
of us, it was a real eye-opener – and an ‘alarm 
bell’ about artificial intelligence – leading to 
immediate action upon return to our practices.

Attendees once again had the benefit of 
enjoyable networking with like minds and 
being better informed on the brave new world 
of litigation than could be gleaned from your 
average domestic conference.

The host committee also went the extra 
mile and even arranged for an ‘outing to 
Appenzell’ following the conference. This 
memorable and spectacular hike up the Swiss 
Alps strengthened the bonds that have built 
up over the years among our members and 
included many newcomers who, as always, 
were cordially welcomed by our Committee.

Another achievement this year was the 
roll out of the Report to the HCCH Special 
Commission on the Recognition and Enforcement of 

Foreign Judgments. This publication was a joint 
effort by the Litigation Committee, guided by 
Sara Chisholm-Batten and Sandrine Giroud, 
and assisted by 20 country representatives 
covering Austria, China, France, Italy, 
Netherlands, Norway, Russia, Spain, 
Switzerland, the United Kingdom and the 
United States. If you haven’t already, be sure 
to access the report, published in February 
2017, at www.ibanet.org/LPD/Dispute_
Resolution_Section/Litigation/Default.aspx

Last, but not least, we were proud to launch 
the IBA Litigation Committee’s App in May. 
A big thanks to Jane Colston and Sandrine 
Giroud for making this happen. Download 
the app on your smart phone now.

Sydney Annual Conference

This year’s Annual Conference promises 
not only a spectacular venue, but a great 
number of informative sessions. Please see 
the session information from page 8 and 
access the online programme at www.ibanet.
org/Conferences/about-sydney.aspx. If you have 
not done so, register for the event soon and 
do not forget to purchase your ticket for our 
traditional Thursday lunch cruise – a great 
networking opportunity for litigation lawyers. 

Sydney, as a cultural melting pot, promises 
to be an ideal venue for networking and 
expanding our relationships around the 
globe. Our Committee will officially start 
the conference with its Open Officers’ 
Meeting on Sunday at 11am, followed by 
the Dispute Resolution Showcase Session 
on cultural clashes on Monday morning 
– featuring many sessions jointly organised 
with other committees, allowing us to expand 
our knowledge base even further. If you 
wish to get more involved in the Litigation 
Committee’s work in the future, please do get 
in touch.

Coming forums in 2018 and 2019

Ira Nishisato and Larry Schaner are already 
making early preparations for the 2018 
Annual Litigation Forum, due to take place 
in Chicago. The preparations are going well, 
and we are very excited about providing 
another cutting-edge programme for legal 
professionals in the field of litigation. And for 

Bettina Knötzl
Knoetzl, Haugeneder 
Netal, Vienna

bettina.knoetzl@
knoetzl.com

Ira Nishisato
Borden Ladner Gervais, 
Toronto

inishisato@blg.com
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EDITOR’S NOTE

Once again, we are grateful to members 
of the IBA Litigation Committee for 
responding to our requests for articles, 

without which this publication would not be 
possible. We have had contributions from 
a number of new authors, which is a very 
positive development.

We are particularly thankful to contributing 
members given that this edition, published 
ahead of the IBA Annual Conference in 
Sydney, had to be prepared close to the 
publication of our spring edition – we feel 
we may be pushing at the bounds of your 
goodwill for writing articles.

Editors’ note
Simon Hart
RPC, London

simon.hart@rpc.co.uk

Clément 
Dupoirier
Herbert Smith Freehills, 
Paris

clement.dupoirier@ 
hsf.com

Reports from the hugely successful 
Litigation Committee mid-year conference 
in Zurich start this edition, deriving from 
the event’s focus on the use of technology in 
litigation and courtrooms across the globe, 
and surrounding activities such as those that 
run for the Young Litigators. This is followed 
by a broad mix of articles on jurisdictional 
developments and other topics from our 
Committee members worldwide.

We very much look forward to seeing you 
all in Sydney and hope you draw inspiration 
there for the next edition.

those of you who are planning far ahead, the 
2019 Forum will bring us back to Europe and 
into the heart of Germany, Berlin. 

Ongoing projects 

We believe that 2017 is an important year to 
pay special attention to ‘collective redress’ 
and to explore where the legal profession is 
developing in this respect. Our International 
Litigation News editors are collecting names 
of volunteers willing to support this project, 
as we plan on prominently featuring 

country reports in future editions. Please 
get in touch with the editors if you are 
interested in contributing. 

Together with the Professional Ethics 
Committee, we have started a new project 
with the goal of developing common 
standards for how lawyers should deal 
with judges. This project is linked to and 
incentivised by the IBA’s Judicial Integrity 
Initiative, and we hope to publish the findings 
before the 2018 IBA Annual Conference in 
Rome. But first, of course, we look forward to 
seeing you all in Sydney.
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The International Bar Association’s 
Human Rights Institute
The International Bar Association’s Human Rights Institute (IBAHRI), an autonomous and fi nancially 
independent entity established in 1995, works to promote and protect human rights and the independence 
of the legal profession worldwide. The IBAHRI undertakes training for lawyers and judges, capacity building 
programmes with bar associations and law societies, and conducts high-level fact-fi nding missions and 
trial observations. The IBAHRI liaises closely with international and regional human rights organisations, 
producing news releases and publications to highlight issues of concern to worldwide media.

All IBAHRI activities are funded by grants and individual donations.

To help support our projects, become a member for just £40 a year – 
less than £4 a month. 

Visit www.ibanet.org/IBAHRI.aspx for more 
information, and click join to become a member. 
Alternatively, email us at hri@int-bar.org.

To read more on IBAHRI activities, 
download the IBAHRI Annual Review 2016 at 
http://tinyurl.com/IBAHRI-AnnualReview2016.

Our work around the world

 Work carried out in 2016   Work carried out prior to 2016

 www.ibanet.org/IBAHRI.apsx    
 
@IBAHRI     

 
/IBAhumanrights
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IBA ANNUAL CONFERENCE – SYDNEY, 8–13 OCTOBER 2017: OUR COMMITTEE’S SESSIONS

Litigation Committee sessions

Monday 0930 – 1230
Dispute resolution showcase: culture clashes 
– systemic pitfalls in international dispute 
resolution
Presented by the Dispute Resolution Section, the Arbitration 
Committee, the Consumer Litigation Committee, the Litigation 
Committee, the Mediation Committee and the Negligence and 
Damages Committee

‘I’m an alien, I’m a legal alien, I’m an Englishman in New York…’ 
Sting’s famous song captures the surface of what must be regarded 
as an iceberg. Separated by the same language, even citizens 
from the US and UK feel like and are strangers when solving their 
disputes in the foreign venue. As the cultural differences increase, the 
challenges for international dispute resolution lawyers grow. Religion, 
gender and geographic background are just a few examples of the 
massive differences that dispute resolution lawyers are facing when 
dealing with their clients and opponents, some might be conspicuous 
and some might be so implicit that only insiders may observe them. 
Those differences may impose – implicitly or visibly – tremendous 
hurdles and need to be taken into account when trying to resolve a 
matter effectively and successfully. 

Dispute resolution lawyers, judges, arbitrators, mediators and 
enforcement mechanisms implicating multiple countries find 
complications from:

•	 national and international politics;
•	 real culture (including the role of women);
•	 national interests and security issues, particularly in cybersecurity;
•	 investment adventurism;
•	 judicial philosophy;
•	 selection of judges;
•	 mass, inconsistent psychology of peoples;
•	 involvement of ‘rogue’ regimes (Russia ‘expelling’ Apple, North 

Korea arresting ‘spies’);
•	 changes in one or more political underpinnings (eg, Brexit, 

Philippines’ ‘divorce’ from the US, Russia’s appetite for expansion, 
China’s relationship with Hong Kong, and the Arab spring, fall 
and winter); and

•	 corruption inconsistently applied.

The panel assembled for this workshop represents senior, experienced 
practitioners, cutting-edge academics, and forward-thinking 
internationalists and protectionists. They promise to bring an array of 
views, cultures, biases, successes, failures and forecasts to the workshop, 
with the goal of sharpening our awareness of cultural clashes and to 
make practitioners around the world more adept at coping with the 
challenges arising out of handling cross-border disputes.

Monday 1430 – 1730
Blame the brain: the science of dispute resolution
Presented by the Mediation Committee, the Arbitration Committee 
and the Litigation Committee

‘No area of understanding is more relevant and important to mediation 
competency than a basic understanding of how the human brain 
functions, perceives events, processes emotional notions, cognitive 
response and formulates decisions. The awareness of cognitive 
neuroscience and psychology are at the heart of our work in managing 
conflict and problem solving.’ Robert Benjamin, 2009.

Experienced mediators rely on instinct, intuition and experience to assist 
disputants and counsel with high conflict personality and heightened 
emotions, over-confident case theories and assessments, deeply held 
beliefs, and barriers to rational deals. Regardless of the outcome, it 
is difficult for practitioners to identify the precise micro-actions taken 
individually or collectively by the mediator(s), disputants and/or counsel 
that turns a mediation, and pinpoint exactly what worked and why. This 
session aims to explore the science behind the instincts, intuitions and 
experience of experienced mediators, and considers the latest research 
on how and why disputants and counsel behave the way they do at 
mediations. We survey the landscape of neuroscience and psychology 
behind mediators’ interventions that may turn an impasse into a 
successful outcome, and discuss how neuropsychology may help provide 

mediators and counsel with structures and tools to assist disputants.

Tuesday 0800 – 0930
Global women litigator breakfast
Presented by the Litigation Committee and the Women Lawyers’ 
Interest Group

The breakfast is organised to provide further networking opportunities 
for all litigation experts, and especially tailored to help women litigators 
who are new to the IBA (but veterans and male colleagues are of 
course invited too.) This year, our programme will focus on: ‘Different 
presentation and negotiations styles: how can we, female litigators, 
utilise our strengths in the best way?’ Answers will be explored in 
roundtable discussions, which are designed to allow simultaneous, cross-
border networking.



INTERNATIONAL LITIGATION NEWSLETTER  SEPTEMBER 2017   9

IBA ANNUAL CONFERENCE – SYDNEY, 8–13 OCTOBER 2017: OUR COMMITTEE’S SESSIONS

Tuesday 0930 – 1045
Sell your judgment/award! Third-party funding 
for litigation and arbitration proceedings, 
including funding of enforcement of judgments 
and arbitral awards
Presented by the Litigation Committee and the Arbitration Committee

Australia is the birthplace of modern litigation funding. In recent 
years, third-party funding has become a significant force in 
international litigation and arbitration. The funder, which has no 
prior interest in the dispute, funds the legal costs and expenses of a 
claimant, typically on the basis that the funder will be paid out of the 
proceeds of any recovery following a successful outcome. Funding 
offers benefits to claimants in terms of access to justice and spreading 
the risk of complex legal proceedings. Courts in many jurisdictions 
have determined that funding is permissible in appropriate cases, but 
the terms of the funding agreement may have to be disclosed and 
may require court approval. Challenges can be brought to the terms 
of the funding agreement by the opposing party. While funding 
provides considerable benefits to the claimant, it can also introduce 
legal and practical challenges for managing the relationship between 
the funder and counsel, as well as between counsel and the client. 

This session will explore the latest issues and trends in third-party 
funding, and include commentary from counsel, funders and an 
arbitrator on how funding has affected the conduct of litigation and 
arbitration. Counsel will address the challenges of the three-way 
relationship between the client, funder and counsel. The funders will 
address how they scrutinise legal claims and risks, the flexibility of 
funding arrangements and how they can be tailored to the needs of 
the claimant, and the extent of involvement that funders expect to 
have in the management of the dispute. The arbitrator will address 
the extent to which funding affects arbitration and potential conflict 
issues that can arise where funders are involved in multiple cases 
involving the arbitrator or their firm.

Tuesday 10 October (1115 – 1230)
Where in the world should we start? Defective 
products and collective redress in an age of global 
supply chains
Presented by the Consumer Litigation Committee, the International 
Sales Committee, the Litigation Committee and the Product Law and 
Advertising Committee

Class actions and other collective redress procedures now exist 
around the world, but the differences and variety are important, 
particularly between the US and EU models. When product recalls 
occur or allegations of defects are made, consumers may clamour 
for compensation in many jurisdictions at once. Our panellists will 
debate the best approaches for both manufacturers and consumers 
caught in such situations, asking how the differences between 
jurisdictions can affect strategy. Where is a consumer most likely to 
be compensated fully and quickly? Where is a manufacturer most 
likely to be treated fairly? Where will the courts provide the greatest 
access to consumer claims for compensation? Will they permit 
extraterritorial claims? Whose claims will be included and what 
kinds of claims can be included? Will the court screen out frivolous 
claims or encourage early settlement? Is discovery available where 
necessary? Do cost and fee rules determine strategy? In light of these 
considerable differences among jurisdictions, how should the parties 
move towards resolution?

Tuesday 10 October (1430 – 1730)
What role has good advocacy in mediations and 
arbitrations?
Presented by the Forum for Barristers and Advocates, the Arbitration 
Committee, the Litigation Committee and the Mediation Committee

What role has good advocacy in mediations and arbitrations? The 
archetypical advocate appears in court, before a judge, arguing a 
case and cross-examining witnesses. They are eloquent, engaging 
and easily able to meet the demands of a dynamic trial process. 
However, the opportunities for practising in that way are dwindling. 
The classical trial is now thought to be too long, too expensive and 
too risky. By contrast, there are increasingly more opportunities for 
mediation and arbitration. What is the difference? Can the skills of 
the great trial advocate be used in the mediation room? What are the 
techniques that must be learned and refined to excel in mediations 
and arbitrations?

Wednesday 0930 – 1045
Preventing climate chaos: the latest judicial, legal 
and policy developments in achieving justice and 
human rights in an era of climate disruption
Presented by the Presidential Task Force on Climate Change Justice 
and Human Rights, the Energy, Environment, Natural Resources 
and Infrastructure Law Section (SEERIL), the Human Rights Law 
Committee, the IBA’s Human Rights Institute, the Indigenous Peoples 
Committee and the Litigation Committee

This session will examine how the role of law, legal systems, lawyers 
and the judiciary are playing increasingly critical roles in the urgent 
societal response to global climate change. 

The December 2015 Paris Agreement has been called ‘historic’. 
However, despite its ambition to keep the global average temperature 
increase to below 2°C, greenhouse gas emissions continue to rise. 
As the United National Environment Programme ‘Emissions Gap 
Report 2016’ makes clear, countries’ current pledges and ‘nationally 
determined contributions’ under the Paris Agreement still leave a 
significant deficit to achieving the 2°C target. 

In October 2014 the IBA’s ground-breaking report ‘Achieving Justice 
and Human Rights in an Era of Climate Disruption’ found that legal 
systems and institutions were inadequate and ill-equipped to deal 
with the nature and scale of the problem. The report provided over 
50 recommendations to address legal systems’ deficiencies and 
progress climate justice. Three years on from the release of the 2014 
IBA report, this session will provide the opportunity for an updated 
discussion of important insights from a variety of perspectives, 
practices and various IBA committees, including Litigation, Human 
Rights Law, Indigenous Peoples and the Judges Forum, to explore the 
latest legal, judicial and policy developments. 

The session will address:

•	 the challenges for implementing the Paris Agreement and its 
impact on multinational entities; 

•	 the significance of the Paris Agreement’s references to human 
rights and climate justice; 

•	 the potential for human rights law to play a key role in addressing 
climate change and the Paris obligations; 

Continued overleaf
 
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•	 the legal obligations that will arise out of countries efforts to 
achieve their ‘nationally determined contributions’ under Paris; 

•	 the implications and the potential of recent innovative climate-
related litigation on several continents; and

•	 how the courts are increasingly playing a role in addressing 
climate change, including the current and recent cases addressing 
parties’ efforts to seek redress in the courts.

The session also will include presentation of the reports and 
recommendations of two IBA Presidential Task Force on Climate 
Change Justice and Human Rights Working Groups: the Model 
Statute for Climate Change Remedies and the Legal Aspects of 

Climate Adaptation working groups.

Wednesday 0930 – 1230

Litigating disputes in the natural resources sector
Presented by the Litigation Committee

Whether in the mining or the oil and gas sector, disputes over natural 
resources arise in an incredibly diverse range of ways. Projects are 
large, complex and multiparty, and their impact is usually felt far 
beyond the contracting parties. This session will review the full range 
of typical disputes in a natural resources context. Starting with the 
inception of the project, disputes may arise around ownership of 
title to the asset, including native or Aboriginal title and overlapping 
exploration claims. Shareholder and joint venture disputes are 
common. For companies raising finance in the debt and equity capital 
markets, disputes with investors are a risk, as well as regulatory 
action. Once the project is in production, issues frequently arise out 
of joint operating and production-sharing agreements, often caused 
by force majeure or natural events. Disputes can arise over equipment 
supplies and trading. And projects can be expropriated by host 
governments or the legislative or regulatory regime in country may be 
modified to the significant detriment of the investor. All of this is to 
be seen in the context of low commodity prices. How does that play 
out? Finally, the session will look at claims that may be brought by 
third parties, such as First Nation claims to land that is affected by the 
project, or local communities that have been displaced or affected by 
environmental disasters. The session will also consider whether claims 
that the project has caused some form of climate change may be 
sustained.

Wednesday 0930 – 1230

Managing high-profile criminal clients and cases
Presented by the Criminal Law Committee, the Business Crime 
Committee, the Litigation Committee and the Media Law Committee

High-profile criminal prosecutions present numerous challenges 
for defence counsel. Not only must they prepare to represent their 

client in a court of law but they must be prepared to respond 
to the court of public opinion as well. This panel, composed of 
experienced practitioners in both criminal and media law, will 
examine effective tactics for protecting your clients’ interests and 
rights in high-profile matters.

Wednesday 1430 – 1730
Towards global corporate criminal liability?
Presented by the Litigation Committee and the Anti-Corruption 
Committee

As countries around the world try to improve business behaviour 
with ever-tougher legal and regulatory requirements, this session will 
explore whether global exposure to criminal liability is becoming a 
reality for corporates and what may be coming next in this area. We 
will cover multijurisdictional liability and how to manage exposure to 
it, whether existing compensation regimes are sufficiently focused on 
the victims of corporate misconduct, and the impact of human rights 
law on business behaviour.

Thursday 0930 – 1230
Duties, risks and liability: selling financial 
products, including insurance
Presented by the Insurance Committee and the Litigation Committee 

This session will look at issues confronting issuers and intermediaries 
in the distribution of financial products, particularly insurance related 
products. The panel will explore the role of litigation in enforcing, 
creating and in some instances further complicating the creation and 
distribution of financial products.

Thursday 0930 – 1230
Unrepresented litigants: the cost to clients and 
country
Presented by the Judges’ Forum, the Access to Justice and Legal Aid 
Committee, the Family Law Committee and the Litigation Committee

The burden of self-representation extends well beyond the stress to 
the litigant going it alone. This type of litigation tests the capacity 
of the courts to cope and creates expensive, unnecessarily lengthy 
hearings for the represented opponent. How this phenomenon can 
be addressed and curbed will be explored.

To find out more about the conference venue, sessions and social programme,  
and to register, visit www.ibanet.org/Conferences/Sydney2017.aspx.

Further information on accommodation and excursions during the conference 
week can also be found at the above address.

Accommodation and Excursions

OFFICIAL CORPORATE SUPPORTER

Follow us
@IBAevents #IBASydney

Preliminary Programme

OFFICIAL CORPORATE SUPPORTER

Follow us
@IBAevents #IBASydney
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HOW TECHIE IS YOUR COURT?

CONFERENCE REPORTS

Co-Chairs
Mark Russenberger  RKR Attorneys at Law, 
Zurich
Jane Colston  Brown Rudnick, London; 
Publications Officer, IBA Litigation Committee

Speakers
The Hon Mr Justice Simon Picken  High Court 
of Judge of England and Wales, London
Walid Azzam  Hadef & Partners, Dubai
Preetha Pillai  Skrine, Kuala Lumpur; Academic 
and Professional Development Committee Liaison 
Officer, IBA Asia Pacific Regional Forum
Douglas Chi  Supreme Court of Singapore, 
Singapore
Miguel Torres  Rodrigo, Madrid

Lawyers from multiple jurisdictions 
were surveyed relating to the use of 
Technology Assisted Review (TAR)/

predictive coding1 and other in-court 
technology. The findings were presented 
during the conference.

The panel session was followed by a 
roundtable discussion where approximately 
300 delegates were split into groups to 
consider questions related to the use of 
TAR and how ‘techie’ courts, lawyers and 
enforcement agencies are in different 
jurisdictions. Summaries of some of those 
discussions are outlined below. 

While businesses tend to say ‘how do 
we make this happen’, too often clients 
feel lawyers resist technology saying: ‘until 
artificial intelligence can have a conversation 
with me and explain its reasoning, I don’t 
trust it’. However, as technology becomes 
cheaper and faster: clients are demanding 
that lawyers do not rely on traditional ways, 
which are slower and more expensive; and 
many courts are demanding that lawyers use 
technology in the conduct of civil litigation to 
reduce time and costs. 

How techie is your court?
Session report from the IBA Annual Litigation Forum Conference held in 
Zurich on 3–5 May 2017

Jane Colston
Brown Rudnick, 
London

jcolston@ 
brownrudnick.com

Anna 
Grishchenkova
KIAP, Moscow

ag@kiaplaw.ru

Sian Mirchandani
4 New Square, London

s.mirchandani@ 
4newsquare.com

Recently, for example, we have already 
seen: 
•	The Supreme Court of Victoria, Australia 

issued a practice note in 2017, the purpose 
of which is to promote the effective use of 
technology. As the practice note states: ‘The 
use of common technologies is a core skill 
for lawyers and a basic component of all 
legal practice’.

•	 From April 2017 many parts of the High 
Court of England and Wales require 
electronic filing through the courts’ website, 
which means litigants are required to issue 
claims, file documents and pay court fees 
online, and are able to do so 24/7. There are 
several benefits, including the electronic case 
file, which is available online to the parties 
and the judge. Public access terminals and 
scanners will be placed in the reception area 
for those litigants with limited access to the 
necessary computer equipment.

•	 In many courts of the United States, 
England and Wales and Ireland we have 
seen the courts approve the use of TAR. 
For example, in the US in Da Silva Moore 
v Publicis Groupe, 287 FRD 182, 183 (SDNY 
2012), the court said:

‘While this Court recognises that [TAR] 
is not perfect, the Federal Rules of Civil 
Procedure do not require perfection’; and
‘Statistics clearly show that [TAR] 
searches are at least as accurate, if not 
more so, than manual [keyword] review.’

	 See also:
–	in Hyles v New York, Judge Peck said: TAR 

is ‘cheaper, more efficient and superior to 
keyword searching’;

–	Irish Bank Resolution Corporation Ltd and 
others v Quinn and others [2015] IEHC 174 
(Ireland); and

–	Pyrrho Investments Ltd v MWB Property Ltd 
and others [2016] EWHC 256 (Ch); Brown 
v BCA Trading [2016] EWHC 1464 (Ch) 
(England and Wales).
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It is clear that litigators from numerous 
jurisdictions are confronting the fact that 
legal services will be organised and delivered 
differently. This is not surprising. The data 
explosion means the use of technology has 
to be embraced to ensure data does not 
overwhelm but is exploited. 

One common theme that emerged is the 
relish for technology in many jurisdictions, 
for example, the US, England, Dubai 
and Singapore, albeit many jurisdictions 
need to play catch up. Often, in the latter 

jurisdictions, the lack of funding for new 
technologies for the court system is to 
blame, along with an inclination towards 
the traditional way of doing things. Given 
the adoption rates for technology will 
accelerate quickly, those who are reluctant 
to embrace technology will find clients 
and many courts saying their disinclination 
should not cause additional costs for those 
clients or other parties.

So how techie are various jurisdictions’ 
courts? The survey revealed the following:

England Dubai Malaysia Singapore Spain

1 What new 
procedures 
has your court 
recently issued/is it 
about to issue to 
promote the use of 
technology? 

From 25 April 
2017, electronic 
issuing and filing in 
all (Rolls Building) 
Courts

Requirement for 
online registration 
and filing, as well 
as use of handheld 
devices 

The e-Court system 
was introduced on  
1 March 2011 with 
the following:
Case Management 
System;
E-filing system; and
Case Recording and 
Transcribing system
Implemented in 
phases. 
Scheduled to 
complete 17 July 
across all courts 
throughout 
Peninsular Malaysia 
and to introduce 
a wider range of 
functionalities

Five-year 
Technology 
Blueprint with 15 
key IT initiatives 
across three broad 
phases of court 
process

1 January 2016 
mandatory e-filings 
and e-service.
1 January 2017 
certain direct 
tracking and steps 
with courts

2 E-filing with the 
court? 
If so, is pre-
registration of an 
account needed?

Yes – from 25 April
Yes. You can access 
the CE-File system 
by visiting 
https://efile.cefile-
app.com/login 

Yes 
Yes

Yes 
No – e-filing can 
be done through a 
Service Bureau located 
at the court premises. 
An e-Filing Account 
is only required if the 
firm chooses to e-file 
via online submission 
from its office

Yes 
Yes – law firms 
via annual 
subscriptions
Non-subscribers / 
litigants in person 
need to file through 
a service bureau

Yes – mandatory 
for companies.
Yes for consumers, 
it is only on a 
voluntary basis.
Claims are still 
served in paper

3 If e-filing, of what? Pleadings, service 
documents, 
evidence, 
documents, orders, 
judgments

Statement of claim 
and supporting 
documents 

All documents 
including pleadings, 
written submissions, 
orders and judgments 
and correspondences

Case-centric system 
(ie, not document-
centric)

Pleadings, 
documents or 
e-evidence (eg, 
voice, pictures, 
video recordings)

4 Online access to 
court docket for: 
(i) parties  
(ii) non-parties (if 
so, how is privacy 
protected?)

(i)	 Yes
(ii)	 Yes, unless 

privacy granted 
by court

Online access to 
court file is only to 
registered parties

Upon payment of fees 
and with suit number:
(i)	 Yes
(ii)	 Yes subject to the 

court approval

(i)	 Yes
(ii)	 e-Requests 

subject to court 
approval

No court docket. 
Tracking record.
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England Dubai Malaysia Singapore Spain

5 Smart applications 
for Android and 
Apple phones:
(i) to submit 
requests to court 
and receive a 
response?  
(ii) use of 
computerised 
queue 
management 
systems to guide 
advocates when to 
attend court for a 
hearing?

No Yes  (i)	 No
(ii)	 Integrated Queue 

Management 
System for lawyers 
to notify start of 
session.  

No mobile apps, 
but:
(i)	 Yes, access 

through web 
portal via www.
elitigation.sg

(ii)	 Yes, computer 
document 
management 
system linked to 
eLit, with SMS 
notifications

(i)	 Possible 
receipt of 
certain limited 
information 
by SMS after 
registration

(ii)	No

6 Judge available 
24/7?

Yes No but able to 
respond to online 
applications at any 
time 

No Yes For filing, yes

7 Court-approved use 
of predictive coding 
TAR?

Yes: Pyrrho 
Investments Ltd v 
MWB Property Ltd: 
a landmark decision

No No No Possibly acceptable. 
However, 
production duties 
in the Spanish 
procedure do not 
generally allow 
further production 
of evidence

8 Are clients/parties 
embracing use of 
TAR?

Yes No Not common Not common N/A

9 Are law 
enforcement 
agencies using 
TAR?

Yes, eg, UK’s 
Serious Fraud 
Office

Generally, no Generally, no No N/A

10 Themes in using 
TAR in your 
experience?

– Decide early
– Commit to it – 
frontloading 
– Senior lawyer 
seeds set
– Be transparent
– Co-operate

Given above, no 
experience yet

Given above, no 
experience yet

No experience yet N/A

11 Interlocutory 
hearings by 
telephone 
conference, 
Skype or video 
conference?

Yes, by video 
conference/ 
telephone

Under 
consideration 

Yes, video 
conferencing system: 
focus primarily in East 
Malaysia

Yes Never

12 Evidence at trial 
by Skype or video 
conference?

Yes, by video 
conference 

Under 
consideration 

Yes
Mostly family matters. 
Other instances – 
expert evidence when 
compelling reasons.
Issue?
– No jurisdiction
– perjury and 
contempt

Using 3D-document 
camera / visualiser 
to transmit 
evidence by video 
conference

Yes, by video 
conference
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England Dubai Malaysia Singapore Spain

13 Trial – How 
equipped is your 
court techie-wise?
For example, can 
it ‘house’ enough 
servers to support 
screens for e-trials / 
paperless trials 
Or is it using 
Opus 2’s Magnum 
platform? Is touch 
screen technology 
available? 

E-trials possible, 
eg, using Opus 
Magnum.
Video conferencing 
with court 
permission. 
Judges techie 
and increasingly 
paperless.

No Full audio and visual 
recording of trial.
‘Viewer’ software 
available. 
Annotation 
of questions / 
bookmarks during live 
recording.

E-trials possible. 
Courts are tech-
ready for Opus 
Magnum setup: 
1 hr.
eLits e-Minute 
Sheet.
Video conferencing. 
HD touch-screen 
display: users 
can annotate 
on multimedia 
content and easy 
preservation.

Video record 
of interlocutory 
hearing and trial.
Video conference 
facility.
Increasingly 
paperless.
No touchscreen 
technology.

Below is some brief commentary on some of 
the table discussions that took place on TAR.

Technologies available for use at trial

Jurisdictions differ with regard to the 
assortment of technologies available for use 
at trial. In the US any technology one can 
imagine is a tool for trial lawyers. In other 
jurisdictions technologies are used to a lesser 
extent. There are several reasons for this. 

The first reason is a cultural reason. In the 
US the main purpose of the use of technology 
is to keep a jury entertained and emotionally 
involved. In most other countries the main 
purpose is to make the court’s procedures 
more efficient and simpler. Lawyers in 
countries other than the US creatively use 
technologies which are appropriate and 
available to them in their jurisdictions. 
However, change happens slowly and thus the 
need for new technology is not so crucial.

The other reason is that the use of new 
technologies in the court system requires 
financing and the courts in many jurisdictions 
do not have the necessary funds. However, in 
some countries the use of technology is actively 
promoted by government. Such is the case in 
Latvia, where filing documents in an electronic 
format rather than in paper format leads to a 
payment of reduced state duty. In other words 
the parties are encouraged to file documents 
electronically by financial incentives.

How do you convince your court (or 
opponent) to use new technologies?

Three different jurisdictions’ lawyers were 
represented at the table: Switzerland, British 
Virgin Islands and the United Kingdom. 

Despite significant differences of procedure 
in Switzerland, the consensus view was that 
cost savings are the most powerful arguments, 
with time saving and witness convenience 
following behind. 

The benefits of technology in saving legal 
costs are easily demonstrated when it comes 
to witness evidence being presented by video 
link, or via internet linkage. An aspect of this 
is the positive benefit to the witnesses, which 
can be a significant feature for cases involving 
very busy individuals who might otherwise be 
resistant to appear as witnesses, simply due to 
their full schedules.

The discussion group considered the use 
of technology for disclosure necessary and 
inevitable for large cases, and, accordingly, 
not really an area where ‘convincing’ was 
required.

E-bundles were more of an unknown factor, 
whereas a ‘real-time’ transcription service was 
very popular and arguments for persuading 
an opponent included: it is easier to work 
anywhere overseas; it speeds up hearings and 
preparation of submissions; and it improves 
the quality of the documents produced.

Note
1	 Technology Assisted Review/predictive coding – machine 

learning algorithms reviews and determines documents’ 
relevance. Senior lawyer reviews the ‘seed set’. Based on 
the training that the algorithm has received, it then 
searches (eg, for patterns, common and related concepts, 
meaning of words used, idioms and context) and 
categorises individual documents as likely relevant to the 
case. Sample reviews/privilege sweeps verify results. It is 
different, cheaper and quicker than a traditional keyword 
search and manual review.
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Co-Chairs
Cedric Chao  DLA Piper, San Francisco
Gion Christian Casanova  Prager Dreifuss, 
Zurich

Speakers
Ian Casewell  Mintz Group, London
Jamey Johnson  FTI Consulting, Washington, DC
Steven Reisberg  Chaffetz Lindsey, New York
Eric Rudich  Blueprint Trial Consulting, New York

Digitalisation and social science have 
reached the litigation world. This panel 
explored some of the cutting-edge 

tools supporting litigators in taking advantage 
of these innovations, making use of big data 
and psychological insights, or compiling and 
presenting evidence in a ‘more-than-words’ 
way. As innovation does not only provide 
opportunities but also challenges, the panel 
also discussed boundaries necessary to the use 
of such tools.

This session brought together experienced 
litigators and experts who, collectively, 
presented and discussed the various facets 
of cutting-edge technology in the collection 
and courtroom presentation of data. The 
moderators, through interactive questioning, 
drew out practical lessons for the audience. 
The panellists illustrated their remarks with 
accompanying presentations. 

Collecting and presenting data

While the collection of data is still to a 
large extent based on ‘traditional’ means 
of receiving evidence, such as information 
requests and discovery, the panel showed 
how the interplay with new technologies 
can enhance the traditional searches. If, 
as is often the case, information in social 
networks is publicly available, relationship 

Cutting-edge ways of 
introducing and taking 
evidence 
Session report from the IBA Annual Litigation Forum Conference held in 
Zurich on 3–5 May 2017

Cedric Chao 
DLA Piper, San 
Francisco

cedric.chao@ 
dlapiper.com

Gion Christian 
Casanova 
Prager Dreifuss, Zurich

christian.casanova@
prager-dreifuss.com

analysis software may allow, when tracing 
assets, to identify close associates of key 
suspects who may be acting as nominees 
to hold assets. Based on this information, 
a new round of traditional information 
requests can be started in order to find the 
looked-for funds. 

Once information is available, the 
challenge to present it to a court needs to be 
addressed. The panel exhibited numerous 
examples on how data can be turned into 
a story, by visually mapping connections, 
creating chronologies with embedded 
pictures and links, or distilling information 
into graphs.

Using big data to evaluate potential jurors

A second interesting topic that was covered 
was the use of technology to locate and 
distil data from public sources and social 
media to make informed predictions about 
the likely predilections of potential jurors 
in United States courtroom trials. Jury 
consulting is one of the industries that 
has arisen in US litigation to mitigate the 
risks inherent in having the citizenry serve 
as the ultimate fact finder in complex 
commercial disputes. The objective is 
to obtain information that, in turn, 
will enable a party to make informed 
judgements about the lifestyles, interests 
and views of potential jurors. With such 
profiles, the jury consultant can then 
create models of desirable and undesirable 
attributes of jurors in light of the party’s 
trial objectives. Following mock jury 
exercises where the mock jurors provide 
feedback on their reactions to snippets of 
evidence, jury consultants can even create 
Monte Carlo simulations of the jury trial, 
ascribing probabilities to different ranges 
of damages outcomes.
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Hardware and software

Another topic explored by the panel was 
currently available hardware and software 
that can support in-court presentations, as 
well as categories of current day trial graphics 
(prop graphics, informational graphics and 
persuasive graphics). The panel presentation 
also illustrated how modern computer 
technology allows parties to energise and 
bring text and data points to life, in otherwise 
dense exhibits. The presentation went on to 
demonstrate how a party can ‘build’ timelines 
of notable events and damage models, 
thereby enabling a party to make its case 
more easily comprehended and effective. 
Finally, the audience was treated to examples 
of 3D computer animations that were used in 
actual lawsuits.

Boundaries in collecting and presenting 
evidence

While new technology provides the 
opportunity to present a case in the best 
light and interest of the client, it also has 
a potential to mislead the court. This was 
discussed using the example of litigation 
graphics and pictures. Enhancing and going 
beyond pure written submissions, graphics 
can be used to present a non-verbal type of 
argument, the so-called ‘visual argument’. 
While assessing such graphics, a court should 
be aware that:
•	 photographs that do not provide any 

relevant evidence can lead people into 
believing that the claim being asserted is 
true;

•	non-probative photographs inflate 
‘truthiness’;

•	 text added to photographs can elevate 
argument into fact;

•	photographic images are more strongly 
linked to emotions than text;

•	demonstrative exhibits can be confused 
with admitted evidence;

•	 visual information can interfere with 
reasoned deliberation.

The current general rule in the US for the 
use of graphics, as formulated by the New 
York Court of Appeals, is that if it would be 
proper to make a particular statement, then it 
would likewise be proper to display it. Visual 
demonstrations are thus to be evaluated in 
the same manner as oral statements. 

Following this, the panel and lively 
discussion questioned the appropriateness 
of rules developed in the context of oral 
hearings and written presentations for the 
new game to come – the visual argument.

Another field touched upon was the 
handling of the jury selection tools 
demonstrated earlier, in particular, including 
social media information. Courts have 
shown a variety of approaches ranging 
from prescription to admittance, including 
solutions that require the party willing to 
use internet searches on potential jurors to 
inform the potential jurors on the specific 
internet searches conducted on them. Also at 
this point the discussion showed that a final 
judicial response to the use of these tools has 
not yet been found.
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Co-Chairs
Clément Dupoirier  Herbert Smith Freehills, 
Paris; Newsletter Editor, IBA Litigation Committee
Feodor Vyacheslavov  Fedor Aleksandrovich 
Viacheslavov, Moscow; Co-Chair, IBA Young 
Litigators Forum
Sandrine Giroud  Lalive, Geneva; Co-Chair, IBA 
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Speakers
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Publications Officer, IBA Litigation Committee
Michael Fandel  Miller Nash Graham & Dunn, 
Seattle
Lawrence S Schaner  Schaner Dispute 
Resolution, Chicago
Christopher Tahbaz  Debevoise & Plimpton,  
New York

Judge: ‘Will I never get to hear the truth?’ 
Lawyer: ‘No, your honour, only the 
evidence’

During this conference in May, the IBA 
Litigation Committee’s Young Litigators 
Forum was hosted in the Supreme Court 
in Zurich and was its first ‘sell out’ event 
for young litigators. The session discussed: 
(i) cross-examining witnesses in different 
jurisdictions; and (ii) the question of whether 
or not to prepare a witness to give evidence. 

It kicked off with Brown Rudnick litigation 
partner Jane Colston discussing the need 
to be mindful of the different approach to 
examination of witnesses between the civil law 
and common law jurisdiction.

Young Litigators Forum
Session report from the IBA Annual Litigation Forum Conference held in 
Zurich on 3–5 May 2017

Jane Colston
Brown Rudnick, 
London

jcolston@ 
brownrudnick.com

Michael Fandel
Miller Nash Graham 
and Dunn, Seattle

michael.fandel@
millernash.com

Traditional perceptions: civil law versus 
common law

Common law Civil law

Obligatory disclosure of 
all relevant documents

Submit only documents 
on which you rely

Witness statements 
exchanged between  
the parties

Witness statements less 
common

Live witness testimony 
and cross-examination

Witness testimony 
infrequent and limited

Experts appointed by 
each party

Court appoints  
an expert

Lengthy witness hearings 
and oral argument

Shorter hearings, more 
emphasis on written 
argument

Colston explained that these differences are, 
in some cases, reflected and enshrined in the 
applicable rules of professional ethics. For 
example, an English barrister’s primary duty 
is to the court, ie: 

‘302. A barrister has an overriding duty 
to the Court to act with independence 
in the interests of justice: he must assist 
the court in the administration of justice 
and must no deceive or knowingly or 
recklessly mislead the Court.’

Compare this with the French Avocat’s 
overriding obligation of ‘secret 
professionnel’, ie:

‘L’avocat est le confident du client. Le secret 
professionnel de l’avocat est d’ordre public. Il 
est général, absolu et illimité dans le temps’ 
(Règlement Interieur National (RIN) de 
las profession d’avocat, Article 2.1).
‘The Avocat is the client’s confidant. 
The professional secrecy obligation of 
the Avocat is mandatory. It is a general 
absolute and unlimited obligation’.
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Just because you can, does not mean you 
should

Colston discussed the dos and don’ts of 
cross-examination, including the following:
1.	 Do tell the court a good story and 

develop your case’s themes through 
your questions.

2.	 Do have your closing submissions ready at 
the start of trial – ie, know where you want 
to get to and cross-examine only if you 
need to prove a fact for your closing.

3.	 Do be the best prepared in the court 
room. Cross-examination is not the time 
for digging for evidence or asking the 
witness for help.

4.	 Do keep calm and listen carefully to the 
answers. Do not read from a prepared 
script of questions. Look at the witness. 
Get the judge to look at the witness. Note 
the change in evidence, for example 
their witness statement says ‘I’ and in the 
witness box there is a reference to ‘we’; 
who is the new person being referred to? 

5.	 Do control the witness. This means 
knowing the purpose of your question 
and asking a closed question where you 
say what you expect the answer to be and 
ask the witness to confirm if they agree or 
not.

6.	 Do control the witness in the sense of 
limiting their opportunity to explain 
all sorts of matters. It should be an 
opportunity for the witness to answer the 
questions that are put by the examiner. 
An evasive witness may need to be firmly 
reminded of this. 

7.	 Do by degrees block off the exit routes to 
questions.

8.	 Do have courage, for example:
(i)	 not to cross-examine (despite days of 

preparation) but to remain seated;
(ii)	to say: 

•	 ‘no’ to a client who wants 
questions to be put;

•	 ‘stop’ to the judge who is 
excessively intervening;

•	 to insist that a witness answers 
your questions for example, by 
telling them:
–	 ‘I’ve asked you on numerous 

occasions, it’s very important 
for the use of court time that 
you try specifically to answer 
the question.’ 

–	 ‘That is not very helpful as an 
answer to my question, so I 
will ask it again.’

–	 ‘You know perfectly well 
you are not answering my 
question, so could you think 
again.’ 

–	 ‘That’s a yes or no answer.’
9.	 Do be brief. Get ‘in and out’ to minimise 

the risk of a witness confounding or 
damaging your case.

10.	 Do be clear in your questions and the 
question’s purpose.

11.	 Do maintain a calm and confident 
demeanour. Do ensure the legal team 
does the same. For example, do not react 
to the ‘yes’ when you expected a ‘no’ 
answer thereby potentially tipping the 
witness off to try to backtrack or salvage.

12.	Do exert self-control. For example, 
there is no place for comment or 
arguing with a witness. 

13.	 Do remember your duty to the court not 
to mislead.

14.	 Do be resilient and bounce back from 
setbacks to fight another day.

Litigator Michael Fandel of Miller Nash 
Graham & Dunn then gave a US perspective. 
He said that a US judge is present to enforce 
rules but not to conduct the examination 
of witnesses. Jury trials are prevalent in 
civil matters. Juries may consider only the 
evidence admitted at trial so the examining 
lawyer’s role is to get as much favourable 
evidence admitted as possible, and to limit 
unfavourable evidence to the extent possible. 
Cross-examination is an essential tool in 
carrying out that role.

Discovery in the US system is extremely 
broad. Litigants can take depositions of 
witnesses before they appear at trial. Such 
depositions are an indispensable tool in 
preparing for cross-examination. You can and 
should know everything the witnesses will say 
before they take the witness stand.

The scope of cross-examination is limited in 
the US system. A cross-examiner is generally 
confined to asking about subjects covered 
in the witness’s direct examination and may 
not open up new issues. The exception to 
this rule is the ability to go beyond the scope 
of direct for the purposes of impeaching the 
witness’s credibility.

Fandel endorsed the general rules of cross-
examination discussed by Colston. He added 
that, in the US system, there are potential 
opportunities to cross-examine before the 
direct examiner has even finished their 
questions. For example, an expert witness’s 
credentials can sometimes be challenged 
in a voir dire in the midst of the expert’s 
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direct testimony. Fandel also warned against 
arguing with an adverse witness, and asking 
one question too many, which could permit a 
witness to get the upper hand.

Mark Twain: ‘If you tell the truth, you 
don’t have to remember’

Colston and Fandel dealt with the issue 
of whether you can and should prepare a 
witness. In many jurisdictions, for example, 
France, witness preparation (other than in 
arbitrations) is prohibited.

Colston explained that English law permits 
witness familiarisation with the process of 
giving evidence but not coaching/training 
on how to answer specific questions or mock 
cross-examination using a case study with 
similar facts. 

Fandel explained that, in the US, witness 
preparation is common and essential to 
protecting the witness’s credibility on the 
stand. He summarised these tips that he gives 
witnesses before they testify:
•	Read your deposition. Witnesses often 

woefully underestimate the depth of 

knowledge about the facts and documents 
their cross-examiner will have.

•	Listen to the question.
•	Tell the truth and nothing else.
•	Confront your weaknesses; they cannot be 

avoided. 
•	Do not get angry or react to insinuations.
•	 In US proceedings, wait for the witness’s 

attorney to challenge/object to any 
question – in doing so, they will often 
highlight a difficult topic. 

•	Go over practice questions in a mock 
examination.

The session then saw Fandel mock cross-
examine Christopher Tahbaz of Debevoise & 
Plimpton, who played the role of a witness, 
and Lawrence S Schaner of Schaner Dispute 
Resolution, who acted as a US judge. The 
session ended with delegates taking the 
opportunity to cross-examine Tahbaz, who 
proved to be a skilled witness effectively 
limiting the damage done to his side’s case.

Overall, the session was a success. The 
Committee anticipates conducting other 
Young Litigator events at future meetings.
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FEATURES

In the United Kingdom, the governing 
Conservative Party has promised not to 
withdraw from the European Convention 

on Human Rights (ECHR) while the process 
of Brexit is underway, but the Party has 
said it will consider the UK’s human rights 
legal framework after the country leaves 
the European Union. If it does, this may 
have a knock-on effect on how the courts 
of England and Wales deal with illegally or 
improperly obtained evidence in breach of 
a person’s human rights (eg, a breach of 
their right to privacy under Article 8 of the 
ECHR). This article considers if and when 
illegally obtained evidence can be used in 
civil litigation in a number of jurisdictions 
including the courts of England and Wales, 
France, Australia, the United States and 
Russia.

England and Wales

In English civil proceedings, there is no 
rule of law that evidence must be excluded 
because it has been obtained illegally and/
or improperly. In fact, over the years, English 
judges have made it clear that they are more 
concerned about vindicating the truth with 
the aid of relevant evidence, rather than 
excluding such evidence on the ground that 
it has been improperly obtained. In short, if it 
is relevant, it should be admissible (although 
the court will decide what weight to give it).

The general principle that all evidence is 
admissible by the courts of England and Wales 
was modified by the introduction of the Civil 
Procedure Rules (CPR) in April 1999 and the 
effect of the Human Rights Act 1998, which 
incorporated certain Articles of the ECHR 
into English law.

CPR, r 32.1(2) gives the courts of England 
and Wales discretion to exclude evidence that 
would otherwise be admissible. This includes 
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evidence that has been obtained illegally. In 
exercising its discretion, the court weighs up 
the public interest in discouraging improper 
conduct against the public interest in arriving 
at a true and just determination.

The review of the case law post the 
introduction of the CPR shows that the courts 
in England and Wales almost always consider 
that justice is better achieved by putting all 
relevant material before the judge. By way 
of example, in Jones v University of Warwick 
[2003] EWCA Civ 151, the claimant claimed 
disability in her hand following an accident 
at work. An enquiry agent instructed by 
the defendant’s insurers obtained access to 
her home by deception, posing as a market 
researcher, and filmed the claimant using a 
hidden camera. The film showed the claimant 
using her hand without the disability claimed. 
It was accepted that the enquiry agent had 
committed the tort of trespass, which the 
claimant argued was against her right to 
privacy under Article 8 of ECHR, and that 
the evidence should be excluded under CPR, 
r 32.1. The court disagreed, concluding that 
the evidence should be admitted as it would 
be artificial and undesirable for evidence that 
was relevant not to be before the trial judge.

In Imerman v Tchenguiz [2010] EWCA 
Civ 908, the court confirmed that illegally 
obtained information could be put before 
the court. The subject matter of the dispute 
was a divorce between Mr and Mrs Imerman. 
Mr Imerman shared offices and a computer 
system in London with his then brothers-in-
law. When he petitioned for divorce he was 
evicted from his offices by his brothers-in-
law, following which, fearing that he would 
conceal his assets for the purposes of the 
divorce, one of the brothers-in-law accessed 
the office servers and copied information and 
documents (including password-protected 
material), printing several lever-arch files and 
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then passing them to the solicitors acting for 
his sister in the divorce proceedings.

In its judgment, the Court of Appeal 
expressed its dislike for parties taking the law 
into their own hands and illegally helping 
themselves to information or documents. 
However, the court also reiterated that 
evidence improperly obtained can still be 
used in court, acknowledging the fact that 
common law does not usually concern 
itself with how evidence is obtained when 
considering admissibility. The Court of 
Appeal endorsed the principle that the 
court will exercise its discretion to exclude 
admissible evidence obtained unlawfully 
if it is in the interests of justice to do so in 
accordance with the significance or weight 
of the evidence in question, as well as with 
regard to the gravity of the law-breaking 
concerned, but accepted that the necessary 
balancing exercise is often very difficult.

A case where the court excluded evidence 
was ITC Film Distributors Limited v Video 
Exchange Limited [1982] Ch 431. In this case 
a number of boxes containing video cassettes 
and files were left in a court after a hearing 
and one of the parties obtained them ‘by 
trick’. The judge excluded the evidence, 
concluding that the interests of the proper 
administration of justice required him to 
do so as the danger to the court system if 
one party was able to take possession of 
documents belonging to the other side within 
the precincts of the court would outweigh 
the potential injustice to the parties in any 
particular case.

Litigators before the courts of England and 
Wales should bear in mind the following:
1.	 While the general rule is that unlawfully 

obtained evidence is admissible, the 
material will most likely not be protected 
by privilege. This was made clear in the 
case of Dubai Aluminium Co v Al Alawi 
[1999] QC 1964, where the claimant 
had engaged agents to investigate the 
defendant’s finances in contravention of 
the Data Protection Act 1984 as well as 
various banking laws of Switzerland. The 
defendant applied for an order seeking 
disclosure of any documents generated 
by, or reporting on, such conduct. The 
claimant argued that they should be 
subject to privilege. The court held 
that privilege would not protect such 
documents:
	 ‘It seems to me that if investigative 

agents employed by solicitors for 
the purpose of litigation were 

permitted to breach the provisions 
of such statutes or to indulge in 
fraud or impersonation without any 
consequence at all for the conduct of 
litigation, then the courts would be 
going far to sanction such conduct. 
Of course, there is always the sanction 
of prosecutions or civil suits, and 
those must always remain a primary 
sanction for any breach of the criminal 
or civil law. But it seems to me that 
criminal or fraudulent conduct for the 
purposes of acquiring evidence in or 
for litigation cannot properly escape 
the consequence that any documents 
generated by or reporting on such 
conduct, and which are relevant to the 
issues in the case, are discoverable and 
fall outside the legitimate area of legal 
professional privilege’.

2.	 Where confidential information is taken 
intentionally and without authorisation, 
it may be possible to obtain an injunction 
requiring the delivery up and restraining 
the use of that information.

3.	 Where applications are made on an ex 
parte basis (ie, without notice to the other 
side), there is a duty on the applicant to 
provide full and frank disclosure, which 
means that the applicant has to disclose 
all facts that reasonably could be taken 
into account by the judge in deciding 
whether to grant the application. The 
urgency of the application and the 
absence of the other side necessarily 
mean that the court is reliant on the 
meticulous assistance of the advocate 
in deciding whether or not to grant 
the injunction. Applications of this 
kind should not therefore be treated as 
routine. The question of whether the 
evidence has been obtained unlawfully is 
therefore highly relevant to the granting 
of such applications. Failure to disclose 
the source of evidence in support of an ex 
parte application, if obtained illegally, can 
result in the injunction being discharged. 
A failure to disclose the use of illegally 
obtained evidence has led to the court, 
inter alia, discharging the injunction 
and sanctioning the failure to be full and 
frank with cost penalties, a damages award 
in favour of the defendant and severely 
criticising the relevant lawyers. Not a good 
start to any litigation.

4.	 Obtaining evidence illegally is likely to 
undermine a party’s credibility. It can 
also lead to cost sanctions and a separate 
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civil claim, for example, for breach of 
the right to privacy (see, eg, the privacy 
claims made in regard to phone hacking of 
celebrities’ telephones by a UK newspaper) 
or criminal sanction, for example, theft or 
the criminal offence of intercepting phone 
calls without a court order.

Australia

Under Australian law what is the position? 
Where evidence is obtained improperly or 
in contravention of an Australian law, it ‘is 
not to be admitted unless the desirability 
of admitting the evidence outweighs the 
undesirability of admitting the evidence’.

United States

In the US, illegally obtained evidence, 
in the main, is excluded in criminal 
proceedings. Known in US jurisprudence as 
the ‘exclusionary rule,’ it emanates from the 
Fourth Amendment to the US Constitution, 
which prohibits ‘unreasonable searches and 
seizures’. In 1914, it was first held to bar 
the admission in a federal criminal action 
of evidence obtained illegally by federal 
agents (Weeks v US, 232 US 383 (1914)). The 
exclusionary rule applies not only to the 
original evidence illegally obtained but also 
to copies and knowledge gleaned therefrom 
(Silverthorne Lumber Co Inc v US, 251 US 385, 
392 (1920)): ‘The essence of a provision 
forbidding the acquisition of evidence in a 
certain way is that not merely evidence so 
acquired shall not be used before the Court 
but that it shall not be used at all’. See also, 
for example, Utah v Strieff, 136 SCt 2056, 
2061 (2016): ‘Under the Court’s precedents, 
the exclusionary rule encompasses both the 
“primary evidence obtained as a direct result 
of an illegal search or seizure” and “evidence 
later discovered and found to be derivative 
of an illegality,” the so-called “fruit of the 
poisonous tree”’.

Faced with the question of whether the 
exclusionary rule applied not only to the 
federal government but also to the states, in 
1949 the US Supreme Court initially answered 
that while the Fourth Amendment did apply 
to the states through the application of the 
Fourteenth Amendment’s ‘due process 
clause’, that application did not require the 
states to abide by the exclusionary rule (Wolf 
v Colorado, 338 US 25, 33 (1949): ‘We hold 
that in a prosecution in a state court for a state 
crime the Fourteenth Amendment does not 

forbid the admission of evidence obtained 
by an unreasonable search and seizure’). Just 
12 years later, however, the Supreme Court 
reversed its decision in Wolf and definitively 
held in Mapp v Ohio, 367 US 643 (1961) that 
the exclusionary rule did, in fact, apply to the 
states. The court reasoned that because ‘the 
Fourth Amendment’s right of privacy has been 
declared enforceable against the states through 
the due process clause of the Fourteenth 
Amendment, it is enforceable against them 
by the same sanction of exclusion as is used 
against the Federal Government’.

Thus, the exclusionary rule is a creature 
of US Constitutional law emanating from the 
Fourth and Fourteenth Amendments. It is not 
absolute, however, given ‘the significant costs’ 
of the rule in excluding otherwise relevant 
evidence, the rule is ‘applicable only where its 
deterrence benefits outweigh its substantial 
social costs’ (Strieff, 136 SCt at 2061). 
Exceptions to the exclusionary rule include: 
(1) ‘the independent source doctrine’, which 
‘allows trial courts to admit evidence obtained 
in an unlawful search if officers independently 
acquired it from a separate, independent 
source’; (2) ‘the inevitable discovery doctrine’, 
which ‘allows for the admission of evidence 
that would have been discovered even without 
the unconstitutional source’; and (3) ‘the 
attenuation doctrine’, which allows for the 
admission of evidence ‘when the connection 
between unconstitutional police conduct and 
the evidence is remote or has been interrupted 
by some intervening circumstance’. 

While in the US the exclusionary rule 
in the criminal context is well settled, the 
‘reach of the exclusionary rule into civil 
proceedings, however, remains somewhat 
uncertain’ (US v $37,780 in US Currency, 
920 F2d 159, 163 (2d Cir 1990). Indeed, 
while the US Supreme Court has not held 
so definitively, there is trial-level federal 
court authority concluding that ‘the Fourth 
Amendment’s exclusionary rule does 
not apply in civil actions other than civil 
forfeiture proceedings’ (Mejia v City of New 
York, 119 F Supp 2d 232, 254 n27 (EDNY 
2000)). These cases reason that because 
the rationale behind the exclusionary rule 
in the US is to deter police from obtaining 
evidence illegally, that deterrence goal is met 
by applying the rule in the criminal context, 
rendering it unnecessary to exclude relevant 
evidence in the civil context (see, eg, US v 
Janis, 428 US 433, 454 (1976): ‘In short, we 
conclude that exclusion from federal civil 
proceedings of evidence unlawfully seized by 
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a state criminal enforcement officer has not 
been shown to have a sufficient likelihood of 
deterring the conduct of the state police so 
that it outweighs the societal costs imposed 
by the exclusion. This Court, therefore, is 
not justified in so extending the exclusionary 
rule’.); Mejia, 119 F Supp 2d at 254 n27 (‘the 
deterrent purposes of the exclusionary rule 
have already been satisfied by the exclusion 
of the evidence from Mr Mejia’s criminal 
trial’). However, there is ‘well-established’ 
US authority, including US Supreme Court 
precedent that the exclusionary rule does apply 
in civil forfeiture cases. See, for example, In re 
650 Fifth Ave and Related Properties, 830 F3d 66, 
98 (2d Cir 2016).

Thus, while the exclusionary rule generally 
does not apply in US civil proceedings given 
its criminal context origins and deterrence 
goals, the precise extent to which the 
exclusionary rule applies in civil proceedings 
continues to evolve.

France

French civil courts do not permit the use of 
evidence obtained via illicit means. ‘Having 
regard to Article 9 of the Code of Civil 
Procedure, together with Article 6§1 of the 
European Convention on Human Rights 
and the principle of fairness/loyalty in the 
production of evidence; … the recording 
of a telephone communication made 
unbeknownst to the author of the statements 
constitute a unfair method rendering 
inadmissible its production as evidence’ (see 
Assemblée plénière, Cour de cassation, 7 January 
2011, No 09-14.316 0914.667).

By way of exception, evidence obtained in 
breach of the right to privacy can be admitted 
by the French civil courts as evidence if they 
are essential for exercising the right and that 
the breach is proportionate to the objective 
pursued (see Cour de cassation, Civil Chamber, 
25 February 2016, n°15-12.403).

Russia

The approach taken by the Courts in the 
Russian Federation is significantly stricter 
than the English court’s approach. Article 50 
of the Constitution of the Russian Federation 
provides that ‘in the interests of justice it 
is not allowed to use any evidence received 
unlawfully’. This rule in different variations 
finds its way into the procedural codes (the 
Civil Code of the Russian Federation, the 
Commercial Code of the Russian Federation 

and the Criminal Procedural Code of the 
Russian Federation), which form a basis of 
civil and criminal court procedure.

What directly follows from this approach is 
that, as long as one can satisfy the court that 
the evidence has been obtained unlawfully, 
the court will not consider whether or not 
that evidence is relevant to the issues in 
dispute between the parties.

Russian judges typically take a very formal 
approach and strictly interpret the law. In case 
number 33-10295/12 the Supreme Court of 
Republic Bashkortostan upheld the decision of 
the lower courts and refused to examine phone 
records of conversations between the claimant 
and the respondent. The court mentioned 
that each person is entitled to privacy of their 
personal communications and this privacy can 
be circumscribed only with a court order. In 
the absence of a court order, phone records 
obtained illegally could not be used as evidence 
(see the appeal ruling of the Supreme Court 
of Republic Bashkortostan dated as of 6 
September 2012, case number 33-10295/12).

Some lawyers have argued (with some 
judges’ support) that in order to be 
excluded, the evidence should be illegally 
obtained by the person introducing it to 
the court. If the party obtains information 
from another (for example, a detective 
obtaining the information illegally) and 
does not obtain this information illegally, 
themselves, such evidence should be admitted 
(see AV Smirnov, ‘On issue of admissibility 
of the evidence obtained illegally’ (2008), 
Information base ConsultantPlus).

Russian lawyers use different creative tactics 
in order to try nonetheless to introduce 
sensitive evidence to the court, for example, 
they initiate criminal proceedings and obtain 
evidence, which is later introduced in civil 
proceedings.

In the case number 33-КГ15-6, the claimant 
asked for recovery of a loan; the respondent 
argued that the money had been received not 
as a loan but as compensation and introduced 
video evidence. The Supreme Court of the 
Russian Federation on appeal found the 
video admissible stating that as far as the 
video related to a contractual relationship 
between the parties it was not personal 
correspondence protected by the privacy 
rules (see ruling of the Supreme Court of the 
Russian Federation dated 14 April 2015 case 
number 33-КГ15-6). Such approach shows that 
there are ways to admit sensitive evidence but 
it is not straightforward.
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Background

The Ukrainian Parliament’s adoption of the 
Law on the Judicial System and the Status 
of Judges (the ‘Law on Judicial System’) 
on 2 June 2016 laid the groundwork for 
all subsequent changes to the Ukrainian 
judicial system within the framework of the 
highly anticipated Judicial Reform. This Law 
determines the basis for the Ukrainian court 
system (including court jurisdiction, number 
of courts and specialisation of courts). The 
Law also regulates the requirements for 
judges, their rights and duties, the procedure 
governing the appointment of judges and 
termination of mandates. It changes the 
Ukrainian judicial system from four-instances 
to three-instances and provides the Supreme 
Court of Ukraine with stronger powers as 
the court of last resort. Two new specialised 
courts, namely the Superior Court on 
Intellectual Property and the Superior Anti-
Corruption Court, have been introduced by 
the Law. 

On 2 June 2016, the Ukrainian 
Parliament adopted two other bills 
addressing the reform of the Ukrainian 
judiciary. The Law on Amendment to 
the Constitution of Ukraine, among 
other changes, establishes an attorney’s 
‘monopoly’. Previously, any individual, 
including foreigners, could be entitled to 
represent a party to litigation in the Courts 
of Ukraine. Following the amendments, 
only attorneys can represent clients in the 
Supreme Court of Ukraine, starting from  
1 January 2017, while in the Courts of 
Appeal from 1 January 2018, and in the first 
instance courts from 1 January 2019. 

Finally, the Law on Bodies and Individuals 
that Carry Out Enforcement of Judgements 
and Decisions of other Bodies (the ‘Law on 
Enforcement of Judgement’), also adopted 
on 2 June 2016, states that enforcement 
of court decisions and other authorities 
may be performed, in addition to the 
State Enforcement Service, by ‘private 
enforcement officers’.1
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This article provides further updates 
on Judicial Reform in Ukraine, the apex 
of which will be reached this year in 2017. 
At the beginning of the year, lobbyists 
and supporters were not optimistic about 
the Judicial Reform. Despite being highly 
anticipated by the international community, 
the Law on Superior Anti-Corruption Court 
was not even considered by Parliament, 
while the Law on Constitutional Court of 
Ukraine (which was expected to be adopted 
immediately after the Amendment to the 
Constitution of Ukraine) was only adopted 
on 13 July 2017. However, the real threshold 
for reform in 2017, in order to win the 
confidence of the public and practitioners, 
focuses on a number of events. These include 
the election of judges to the Supreme Court 
of Ukraine, from which point the work of 
this newly formed highest court in Ukraine 
will begin and the appointment of the 
first ‘private enforcement officers’, which 
are expected to increase the efficiency of 
enforcement of court judgments in Ukraine. 
Lastly, the adoption of new procedural 
codes will provide for much more effective 
standards and rules for protection of rights 
in administrative, commercial and civil 
proceedings in Ukraine.

New judges for the Supreme Court of 
Ukraine

The Ukrainian court system used to be widely 
criticised for injustice and corruption. The 
results of a public survey held in 2015 show 
that distrust in the judiciary stood at 79 
per cent.2 In this regard, bringing trust to 
the highest general court of Ukraine – the 
Supreme Court of Ukraine – was one of 
the key tasks of the Judicial Reform. Also, 
120 open positions for judges to form the 
Supreme Court of Ukraine, comprising 
administrative, commercial, criminal and civil 
‘court of cassation’ (30 judges each), have 
been announced. Not only judges, but also 
experienced attorneys and scholars, have 
been provided with an opportunity to take 
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part in the selection process. The candidates 
have to pass various assessment rounds, 
including examination of their ‘dossier’, 
written assessments, practical assignments 
on writing a court verdict, psychological tests 
and interviews. The procedure is managed 
by the High Qualification Commission 
of Judges, which shall recommend to the 
High Council of Justice selected candidates 
for appointment, which subsequently shall 
recommend the final list of candidates to 
the President of Ukraine, who ultimately 
appoints the new judges for the newly formed 
Supreme Court of Ukraine. While this process 
is ongoing, the media, together with local 
and international organisations, will watch 
the process with great interest. The Public 
Council of Honesty, drawn from public 
figures, is also involved in the assessment of 
candidates by way of reviewing their files and 
drawing conclusions as to whether or not a 
candidate passes the ‘threshold of honesty’ in 
the eyes of the Council.

The assessment process has not yet been 
finalised. The first stage of the selection of 
written theoretical and practical assignments 
has been successfully completed by 382 
candidates. Of these, 73 per cent are judges, 
ten per cent are scholars, ten per cent 
are attorneys, and seven per cent have a 
combined background. The competition 
for the final stage of the selection process 
remains quite high, with more than three 
people per vacancy. 

First ‘private enforcement offices’

Another major problem of the Ukrainian 
judiciary is the inefficient system for the 
enforcement of court judgements. The 
European Court of Human Rights (ECtHR) 
underlined this problem in a pilot decision 
in Yuriy Nikolayevich Ivanov v Ukraine in 
2009.3 The ECtHR requested the Ukrainian 
government to introduce, within one year 
from the date on which the judgment became 
final, one or more effective remedies capable 
of affording adequate and sufficient redress 
for non-enforcement or delayed enforcement 
of domestic judgments. Ukraine took 
some measures to reform the procedure of 
enforcement of court judgements, but such 
measures cannot be characterised as entirely 
effective or capable of solving the problem. 

There is a hope that making enforcement 
of court judgements not only a government 
activity, but also providing private 
practitioners with the same opportunity, will 

make Ukrainian enforcement procedures 
more effective. It must be noted, however, 
that if an attorney wishes to become a 
‘private enforcement officer’, they must 
suspend attorney practice. The first ‘private 
enforcement officers’ have already passed 
the required assessment for 2017 and are 
expected to commence their work soon. Time 
will tell whether private enforcement officers 
will improve enforcement of judgments in 
Ukraine, much as it will tell whether the 
newly formed Supreme Court of Ukraine 
will be able to increase trust in the Ukrainian 
judiciary. 

New procedural rules

Ukrainian general procedural law is divided 
into four types of proceedings: criminal, 
administrative, civil and commercial. Each 
type of proceeding is arranged into respective 
Codes. A new Criminal Procedural Code 
was adopted in 2012 and is not part of 
the current Judicial Reform. Substantial 
revision of the three other procedural codes 
(administrative, civil and commercial) is 
expected in 2017. New procedural rules 
include a number of changes, such as new 
rules for interim measures. There are plans 
to introduce an electronic case management 
documentary system. There will be measures 
providing the possibility for the winning 
party to receive reimbursement for incurred 
attorney’s fees and other litigation costs from 
the losing party. New rules are expected for 
taking evidence, including the introduction 
of witness evidence into the commercial 
procedure. We can expect the establishment 
of a fast-track procedure for smaller cases. 
We will witness the introduction of rules of 
court assistance to domestic and foreign 
commercial arbitration proceedings, and a 
number of changes for combating bad faith 
and delaying tactics. 

Conclusion

Judicial Reform, which began in Ukraine in 
2014, enters its crucial period in 2017. The 
newly formed Supreme Court of Ukraine 
is expected to become as an example of 
the rule of law and guarantor of the justice 
system. Furthermore, empowering ‘private 
enforcement officers’ will ensure proper 
enforcement of court verdicts and new 
procedural codes are anticipated to make 
litigation in the Courts of Ukraine more 
balanced and efficient. This Judicial Reform 
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is not the first in the modern history of 
Ukraine. Previous efforts were guided by 
similar aims. Ukrainian practitioners have 
long since learned that new legislation is 
not even half of the actual reform task. 
Only time will tell whether these new rules 
bring about real changes to the litigation 
environment in Ukraine.

Notes
1	 A more detailed overview of the laws adopted by the 

Ukrainian Parliament on 2 June 2016 for reforming the 
judiciary was published in the IBA Litigation Newsletter, 
September 2016, pp27–29.

2	 A survey held in 2015 by company GFK to order of the 
USAID FAIR Justice Project, available at: www.fair.org.ua/
content/library_doc/2015_FAIR_July_Public_Survey_
Lustration_UKR.pdf.

3	 Decision of the ECtHR Yuriy Nikolayevich Ivanov v Ukraine, 
15 October 2009, available at hudoc.echr.coe.

Over the past two decades, Brazil has 
taken several significant measures to 
improve and modernise its dispute 

resolution legal framework. This process has 
been focused not only on the revision of certain 
aspects of its judicial proceedings, but also on 
encouraging further development of alternative 
dispute resolution methods and enhancing the 
effectiveness of judgments and awards rendered 
within and outside the country.

The most recent example of this process 
occurred in March 2016, when a new Code 
of Civil Procedure (Law No 13, 105/2015) 
came into force, with specific sections related 
to international judicial cooperation (Articles 
26 to 41) and, more importantly to the 
purposes of this article, to the recognition 
and enforcement of foreign decisions and 
judgments (Articles 960 to 965).

Such recent developments aim to 
improve the effectiveness of judicial 
proceedings necessary for the recognition 
and enforcement of foreign judgments and 
arbitral awards in the country, providing 
parties – especially foreign creditors – with 
a new set of procedural tools to ensure a 
successful enforcement of their credits.

Recognition of foreign judgments in Brazil

Since the constitutional amendment No 
45/2004, the Brazilian Superior Court of 
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Justice (STJ) – Brazil’s highest court for 
non-constitutional matters – holds the 
competence to recognise foreign judgments. 
This means that for an award (or decision) 
to be considered effective – and, therefore, 
enforceable – in Brazil, the STJ must first 
grant the necessary exequatur.

According to a new study published in 
Brazil, recognition proceedings in Brazil last, 
on average, 30 months.1 In this scenario, 
as one may imagine, the effectiveness of 
the recognition proceedings could be 
significantly jeopardised by the passage 
of time, considering the fact that, in 
certain cases, the long period needed for 
recognition and subsequent enforcement 
(which shall be accomplished in different 
proceedings before a federal first instance 
judge) is used by debtors as an opportunity 
to dissipate their assets. Also, the financial 
situation of the debtor may deteriorate 
significantly.

Under these circumstances, the possibility 
of interim measures being granted at the 
beginning or during the course of the 
recognition proceedings may be a crucial 
solution for preserving the effectiveness of 
such proceedings, since they may enable 
the creditor to freeze (or, at least, obtain 
knowledge as to the existence of) debtor’s 
assets until the final recognition decision is 
rendered.
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Recent background

In Brazil, requesting interim measures in 
the course of recognition proceedings of 
a foreign judgment or arbitral award was 
possible even before the enactment of the 
new Brazilian Code of Civil Procedure 
(ie, before March 2016), since Brazilian 
procedural law already provided for the 
possibility of interim measures being 
requested in judicial proceedings in general. 
Nevertheless, obtaining such injunctions 
was extremely difficult until the mid-
2000s, since the Supreme Court (the court 
competent to grant an exequatur before 
the shift of competence to STJ in 2004) and 
STJ traditionally adopted a very restrictive 
approach on the matter, interpreting that it 
would be impossible for an award or decision 
not yet recognised within the Brazilian legal 
system to generate any effects, even as a 
ground to grant an injunction.

This scenario changed slightly in the late 
2000s, when the STJ reconsidered such 
understanding and reviewed certain aspects 
of its internal rules (issuing STJ’s Resolution 
No 9/2005 and, later on, Regimental 
Amendment to the STJ’s Internal Rules 
No 18/2014), which expressly regulated 
procedural aspects of the proceedings for 
the recognition of foreign judgments. In this 
regard, Article 216-G was included in the 
STJ’s Internal Rules, expressly providing for 
the possibility of that Court granting interim 
measures during recognition proceedings.

These developments were, undoubtedly, 
extremely positive, since they confirmed the 
possibility of interim measures being granted 
in the course of recognition proceedings and 
encouraged the STJ to produce an incipient 
case law on the subject.2

The new Code of Civil Procedure and 
recent case law

With the enactment of the new Brazilian 
Code of Civil Procedure, the proceedings for 
the recognition and enforcement of foreign 
judgments and foreign arbitral awards in 
the country were regulated at the federal 
legislative level (although the Brazilian 
Arbitration Act of 1996 – Law No 9,307/1996 
– already contained a number of provisions 
specifically regarding the recognition and 
enforcement of arbitral awards).

Article 961, para 3 of the new Code 
adopted a language somewhat similar to the 
one contained in Article 216-G of the STJ’s 

internal rules, stating that ‘Brazilian judicial 
authorities may grant urgent requests and 
perform provisional enforcement acts in 
foreign judgment recognition actions’.

The legal provision in matter therefore 
expressly provides the possibility of the 
Brazilian competent judicial authority 
granting urgency requests and imposing 
provisional enforcement acts when the 
recognition proceedings are still pending.

It should be noted, however, that the test 
for the STJ to grant interim measures during 
recognition proceedings follows the general 
principles for the granting of such measures 
in other judicial proceedings, meaning that 
the requesting party shall demonstrate, 
cumulatively, that: (i) there is a reasonable 
possibility that it will succeed on the merits of 
the claim; and (ii) the passage of time poses 
a risk for the creditor’s rights and/or to the 
effectiveness of the proceedings.

Since the new Code of Civil Procedure 
came into force, the STJ rendered four 
decisions concerning requests for interim 
measures in the course of proceedings for 
the recognition of foreign decisions. In one 
of these cases, the measure was granted,3 in 
two others, the measure was denied since the 
test for granting such measures was not met,4 
and in yet another case, the STJ considered 
that the respondent had complied with the 
obligations established in the decision subject 
to recognition and, thus, the interim measure 
requested by claimant was unnecessary.5

Final remarks

The enactment of a new Code of Civil 
Procedure, containing some specific 
provisions regarding certain aspects of 
proceedings for the recognition and 
enforcement of foreign judgments in 
Brazil, is a significant improvement in 
Brazilian procedural legislation. In this 
new environment, parties interested in the 
recognition and enforcement of foreign 
judgments/arbitral awards in the country 
have an increased level of certainty and 
predictability as to the procedural tools 
available to enhance the chances of a 
successful implementation of their favorable 
decisions, particularly the ability to request 
interim measures while recognition is still 
pending.

Notes
1	 Brazilian Arbitration Committee – CBAr. ‘Analytical 

Report – Recognition of Foreign Arbitral Awards’ (2016). 
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Homologa%C3%A7%C3%A3o.pdf. Accessed 11 July 
2017.

2	 STJ, Foreign Award No 5.717 – NO (2010/0082535-3), 
Justice Cesar Asfor Rocha (Presiding Judge), decision 
rendered 6 August 2010; STJ, Precautionary Measure No 
20.206-SP (2012/0236141-0), Justice João Otávio de 
Noronha, decision rendered 1 February 2013; STJ, 
Precautionary Measure No 22.146-SP (2013/0416006-9), 
Justice Nancy Andrighi, decision rendered 19 December 
2013; STJ, Precautionary Measure No 23.653-DF 
(2014/0320292-7), Justice Mauro Campbell Marques, 
decision rendered 18 December 2014; STJ, Foreign Award 
No 5.692-US, Justice Ari Pargendler (Presiding Judge), 

decision rendered 13 October 2010; STJ, Internal Appeal 
on the Precautionary Measure No 17.4111-DF, Justice Ari 
Pargendler (Special Court), decision rendered 20 August 
2014.

3	 STJ, Recognition of Foreign Decision No 21 – GB 
(2016/0287328-0), Justice Laurita Vaz, decision rendered 
14 February 2017.

4	 STJ, Provisional Measure in the Recognition of Foreign 
Decision No 330 – US (2017/0035540-0), Justice Laurita 
Vaz, decision rendered 24 March 2017; STJ, Foreign 
Award No 15.977 – GB (2016/0210574-9), Justice Laurita 
Vaz, decision rendered 16 December 2016.

5	 STJ, Recognition of Foreign Decision No 120 - US 
(2016/0317356-0), Justice Nancy Andrighi, decision 
rendered 3 March 2017.

Introduction

The Singapore International Commercial 
Court (SICC) aims to provide the business 
community with a reliable, competent and 
specialised court that is finely attuned to 
modern commercial needs. Dispensing justice 
with the same impartiality and efficiency that 
Singapore is known for,1 the SICC opens a 
window of opportunity, not just for the local 
legal profession but also for international 
lawyers who are excited about the prospect of 
facilitating cross-border trade and investment 
in Asia. This article highlights how a foreign 
counsel (ie, a lawyer not admitted to the 
Singapore Bar) may appear before the SICC 
with reference to a recently concluded case, 
namely, Teras Offshore Pte Ltd v Teras Cargo 
Transport (America) LLC (‘Teras’).2 This was the 
first case in the SICC to involve the foreign 
representation of a party during the pre-trial 
and trial stages of proceedings.

The SICC

The conduct of commerce today has become 
increasingly transnational. The value of world 
merchandise trade and trade in commercial 
services in 2015 was still nearly twice as high 
as that a decade ago.3 Ambitious projects such 
as China’s ‘One Belt, One Road’ initiative 
will doubtless serve to further entrench 
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the modern-day ubiquity of cross-border 
transactions.

It is well documented in this context that 
international arbitration has become popular 
as a dispute resolution mechanism for 
international businessmen. It offers them not 
just a neutral forum for dispute resolution, 
but also the advantages of flexibility and 
confidentiality. 

At the same time, it is equally widely 
accepted that arbitration cannot alone 
cater to the preferences of all international 
commercial users. For example, some users 
may desire greater transparency, the exercise 
of greater authority in case management by 
the adjudicators, or more consistency and 
accountability in decision-making. 

However, a return to traditional 
municipal litigation is not the solution 
either, for this will come with the same 
disadvantages that swung the pendulum in 
favour of arbitration in the first place. The 
better approach would therefore seem to 
lie in developing a broader suite of dispute 
resolution options to meet the varied and 
evolving needs of different commercial 
users and disputes. 

It is against this backdrop that the SICC was 
first mooted by the Chief Justice of Singapore, 
Sundaresh Menon, in 2013. It was launched 
two years later as a division of the Singapore 
High Court, pulling together aspects of 
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arbitration as well as traditional court 
processes but, ultimately, ‘approximat[ing] 
neither and stand[ing] as something quite 
unique on its own’.4 Some notable features of 
SICC’s architecture include:
•	 allowing parties to be represented by 

foreign counsel of their choice. This 
feature is the focus of this article and holds 
particular significance for international 
parties who wish to be represented by 
counsel who can identify with their 
language, custom and culture;

•	 an international bench of eminent jurists 
from civil and common law jurisdictions 
with expertise in commercial litigation;

•	 regular, judge-led case management 
conferences that enable cases to proceed 
expeditiously; and

•	procedural rules that are characterised 
by efficiency and flexibility. For instance, 
parties are not generally required to 
provide general discovery but may apply 
for the production of specific documents. 
Parties may also agree to disapply 
Singapore evidence law in favour of 
another specified body of law. Parties may 
also apply to have questions of foreign law 
determined on the basis of submissions 
rather than expert testimony. 

The rules on foreign representation

The common experience of most countries 
is that only members of their local Bar 
are allowed to represent parties in their 
municipal courts. In Singapore, this general 
rule, outside of the SICC, admits of only 
one exception – a Queen’s Counsel or a 
foreign counsel of equivalent distinction may 
act in a particular case on an ad hoc basis, 
with leave of court. Foreign counsel seeking 
such ad hoc admission must demonstrate, 
among other things, special qualifications or 
experience for the purposes of the particular 
case in question. 

In the SICC, the rules allowing for 
foreign representation are more liberal. 
In this regard, foreign counsel who wish to 
represent a party in the SICC should note 
that they can be registered with the SICC in 
one of two ways. First, a foreign counsel may 
be registered to perform all roles typically 
undertaken by a lawyer, such as giving 
advice, preparing documents, representing 
any party, and appearing and pleading in 
the SICC. This is known as full registration. 
Alternatively, a foreign counsel may obtain 
registration only for the limited purpose of 

making submissions on a question of foreign 
law. This is known as restricted registration.

To obtain either form of registration, the 
foreign counsel concerned must demonstrate 
that they are able to meet the prescribed 
ethical and professional standards. For 
instance, the foreign counsel must provide 
a certificate of good standing from the 
jurisdiction in which they are based or most 
frequently practises, agree to abide by the 
SICC Code of Ethics, and demonstrate their 
experience in advocacy (for full registration) 
or their qualifications and experience in 
relation to a particular question of foreign 
law (for restricted registration). More 
than 100 foreign counsel have had their 
applications for full registration approved 
and they hail from all parts of the globe, 
including Australia, Canada, Dubai, England 
and Wales, Hong Kong, India, Indonesia, 
Japan, Malaysia, Philippines, South Korea, 
Switzerland, and the United States.5

With the concepts of restricted and full 
registration being clear, it is useful to note 
how these relate to the scope of foreign 
representation in the SICC. In this regard, 
there are essentially two main scenarios 
where a party may be represented by foreign 
counsel in the SICC.6 First, where the court 
has ordered that a question of foreign law 
be determined on the basis of submissions 
instead of proof, the party in question may 
be represented to that extent by foreign 
counsel who has obtained either restricted 
or full registration and the leave of court to 
do so. Second, where the court has declared 
that the case is an ‘offshore case’, the party 
in question may be represented in all aspects 
of the proceedings and in any appeal by 
a foreign counsel who has obtained full 
registration. An offshore case is defined as ‘an 
action which has no substantial connection 
with Singapore’7 and the meaning of this 
phrase was recently considered in Teras.8 It is 
therefore apposite at this juncture to turn to 
examine those proceedings more closely.

A case study: Teras 

The brief facts

The dispute in Teras arose out of sub-contracts 
in connection with three liquefied natural 
gas projects in Australia. The defendant was a 
company based in the US, which had entered 
into a series of main contracts to provide 
services and supply equipment in relation to 
these projects. The plaintiff was a Singapore 
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company to whom the defendant then sub-
contracted such work on back-to-back terms. 
After all the works had been completed, the 
plaintiff sought sums allegedly owing to it 
under the sub-contracts amounting to some 
US$28m and AUD985,000. The defendant, 
however, denied liability on several grounds 
and counterclaimed for services allegedly 
rendered to the plaintiff for some US$14m.

The case originated in the Singapore High 
Court before it was transferred to the SICC on 
29 March 2016. The plaintiff was represented 
throughout the proceedings by the same set 
of local counsel. The defendant, on the other 
hand, changed local counsel midway through 
the proceedings and also instructed foreign 
counsel from its own base in the US after it 
was successful in applying for the case to be 
declared an ‘offshore case’. 

The ‘offshore case’ application

In this application, the defendant sought a 
declaration that the case was an ‘offshore 
case’. The plaintiff objected to the 
application, arguing that all the factors listed 
in paragraph 29(3) of the SICC Practice 
Directions were present. Paragraph 29(3) 
provided that each of the five specific factors 
listed therein ‘will not, by itself, constitute a 
substantial connection between the dispute 
and Singapore’. These factors are that: (a) 
any of the witness may be found in Singapore; 
(b) any of the relevant documents may be 
located in Singapore; (c) funds connected 
with the dispute have passed through or are 
located in Singapore; (d) one of the parties 
to the dispute has assets in Singapore that are 
not the subject matter of the dispute; and (e) 
one of the parties is a Singapore party or has 
Singapore shareholders. 

International Judge Sir Henry Bernard 
Eder found on the facts in Teras that the 
action had no substantial connection with 
Singapore. While the learned judge accepted 
that there were several ‘procedural or 
administrative factors’ connecting the action 
with Singapore (eg, the presence of the 
plaintiff’s witnesses and documents, as well 
as the defendant’s servers in Singapore), 
he concluded that this did not constitute 
a ‘substantial’ connection. Significantly, 
the various claims and counterclaim 
were all concerned with the provision of 
services in Queensland, Australia, and such 
services had nothing whatsoever to do with 
Singapore. Accordingly, the court allowed the 
defendant’s application.

Foreign representation at the interlocutory 
stage and at trial

With the case declared an ‘offshore case’, the 
defendant was at liberty and did proceed to 
appoint foreign counsel to act for it in the 
proceedings. This was in addition to local 
counsel which it had already retained. 

The foreign counsel in question was a 
practising attorney in Washington state, US. 
His first involvement in the matter was to 
represent the defendant via video link during 
a case management conference. The hearing 
was conducted via a three-way video link, 
with the judge dialling in from London, the 
defendant’s foreign counsel from the US, 
and local counsel for both parties physically 
present in Singapore. Documents could be 
accessed electronically via a state-of-the-art 
filing and case management system, known 
as ‘eLitigation’; where hardcopies needed 
to be tendered to the court, these could be 
displayed using visualisers.

The foreign counsel’s main involvement 
was during the four-day trial in Singapore 
which he attended physically. In this regard, 
he was supported by his instructing local 
counsel who was familiar with the relevant 
local procedural rules and jurisprudence. 
For example, when the defendant’s main 
witnesses decided not to appear during the 
trial, a question arose as to whether or not 
their affidavits of evidence-in-chief should be 
admitted into evidence. The foreign counsel 
was able to make submissions on this point 
after he had the opportunity of conferring 
with his local counterparts. Supported by 
local counsel, the foreign counsel also made 
closing oral submissions immediately at the 
end of the trial and tendered further written 
submissions when these were requested by the 
court post-trial.

Concluding observations

Teras is the first case where a party has been 
represented by foreign counsel during the 
pre-trial and trial stages of proceedings in the 
SICC and it has established a few significant 
points along the way. For one, it is clear that 
the presence of a single technical factor, or 
indeed an accumulation of such factors, will 
not place an action outside the definition 
of an ‘offshore case’. In addition, the state-
of-the-art technology deployed in the SICC 
means that foreign counsel can enjoy the 
convenience of appearing remotely in most 
pre-trial matters with a considerable saving of 
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time and expense. Finally, foreign and local 
counsel may work alongside one another to 
provide the greatest benefit for their client. 
As the first case of its kind, Teras offers a 
tantalising glimpse of how the SICC truly 
presents opportunities for all lawyers who 
concern themselves with the resolution of 
disputes across borders. 

The authors were involved in the management of 
Teras Offshore Pte Ltd v Teras Cargo Transport 
(America) LLC in their capacity as registrars of 
the Supreme Court of Singapore, and set out in 
this article a description of what they observed as 
highlights of the case from the time it was transferred 
to the Singapore International Commercial Court on 
29 March 2016 to the time judgment was rendered 
by the court on 4 April 2017.

Notes
1	 Singapore ranks second internationally in terms of the 

ease of enforcing contracts: see the World Bank’s ‘Doing 
Business 2017’ report, available at www.doingbusiness.
org/data/exploreeconomies/singapore (accessed 9 July 
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for its legal and regulatory framework by the IMD World 
Competitiveness Centre: see IMD World Competitiveness 
Yearbook 2016 at p 223. In a recent parliamentary speech 

delivered by the Minister for Law, it was also noted that 
Singapore is ranked second in Asia by the Political and 
Economic Risk Consultancy for the quality of her judicial 
and legal system, available at www.mlaw.gov.sg/content/
minlaw/en/news/parliamentary-speeches-and-responses/
second-reading-speech-by-minister-for-law--mr-k-
shanmugam--on-th1.html (accessed 9 July 2017).

2	 [2017] SGHC(I) 04.
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Review 2016’, available at www.wto.org/english/res_e/
statis_e/wts2016_e/wts2016_e.pdf (accessed 9 July 2017).
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in London on 21 October 2015, available at www.
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dinner--london (accessed 15 June 2017).

5	 This is the number of foreign counsel who have had their 
applications for full registration with the SICC approved. 
The number of foreign counsel holding valid registration 
changes with the approval of new applications, and the 
renewal or expiry of existing registrations.

6	 Other scenarios where parties can also be represented by 
a registered foreign lawyer in the SICC include the 
following situations: in proceedings relating to a request 
for a pre-action certificate; and in an application to 
punish for contempt committed in connection with any 
proceedings where parties are represented by registered 
foreign lawyers in the SICC.

7	 See O 110 r 1(1) of the Rules of Court, (Cap 322, R 5 
2014 Rev Ed).

8	 [2016] SGHC(I) 02.

The United Kingdom and the United 
States have long enjoyed a special – and 
valuable – relationship. According to 

the Center for Transatlantic Relations’ most 
recent report, ‘Transatlantic Economy 2017’, 
the US exported $123.5bn in goods and 
services to the UK in 2015, and imported 
$111.5bn worth of British goods and services. 
In the same year, US foreign direct investment 
in the UK totalled a record $593.0bn and UK 
foreign direct investment in the US totalled 
$483.8bn. Estimated sales of American 
affiliates in the UK and British affiliates in the 
US were worth more than $1.3tn, and the UK 
accounted for 22 per cent of overall global US 
assets outside the US. 

Big numbers and big business then; but 
where there is business, there will also be 
disputes. Cross-border disputes are inevitably 
more complex, time-consuming and 
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expensive to resolve. It is not just a question 
of where to bring proceedings either (knotty 
though that may be) – potential litigants also 
need to consider where any judgment will 
need to be enforced.

Surprisingly perhaps, there is currently no 
reciprocal agreement in place between the 
US and the UK for the mutual recognition 
and enforcement of judgments. It is essential 
for the parties to understand what this means 
from the outset, so as to ensure that any 
judgment obtained can be enforced where it 
matters, for instance where the defendant has 
readily realisable assets.

This article examines the enforcement of a 
judgment obtained in the US in the English 
courts (note that mention of ‘England’ or the 
‘English’ courts is in reference to the legal 
jurisdiction of England and Wales).
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Enforcement in England

Due to the absence of a reciprocal 
enforcement agreement, a US judgment can 
only be enforced in England at common law, 
by bringing a new action under which the 
judgment is seen as a simple contractual debt. 
New proceedings are therefore issued in the 
English court for payment of the ‘debt’.

For the court to consider enforcing the 
debt, it must be satisfied of six elements. The 
burden of proving that one of these elements 
has not been satisfied is on the party resisting 
the enforcement proceedings (ie, the 
judgment debtor).

Required elements for enforcement

Final and conclusive

The US judgment to be enforced must 
be final and conclusive in the court that 
handed down the judgment. If the decision 
is subject to an appeal, the English court 
will likely stay the enforcement proceedings 
pending the outcome of the US appeal. 
It should also be noted that the judgment 
cannot be inconsistent with a prior 
judgment on the same subject matter and 
between the same parties.

Ascertainable and definite sum of money

The judgment to be enforced must be for 
an ascertainable and definite sum of money. 
So, for example, a US judgment that is for 
a declaration rather than payment of a sum 
of money cannot be enforced in England. 
Furthermore, it must not relate to taxes, a fine 
or any other form of penalty (usually – but 
arguably not always – payable to the state).

Jurisdiction

The English court must be satisfied that the 
US court had jurisdiction to hear the claim. 
This will be decided according to English 
private international law, the starting point 
for which is the ‘Dicey Rule’ from Dicey, 
Morris & Collins on the Conflict of Laws (Sweet 
& Maxwell, 15th edn), rule 43 (cited with 
approval by the Supreme Court in Rubin v 
Eurofinance SA [2012] UKSC 46).

The US court will be considered to have 
had jurisdiction if the judgment debtor: was 
present in the US at the time proceedings 
were issued (the burden of proving this will 
be on the party seeking enforcement); or 

has otherwise submitted to the jurisdiction 
of the US court (for example, through a 
prior contractual agreement or by having 
voluntarily appeared in the proceedings other 
than to dispute jurisdiction).

Parties should also be aware that section 
33 of the Civil Jurisdiction and Judgments 
Act 1982 contains certain steps that do not 
amount to submission to an overseas court’s 
jurisdiction. In particular, the judgment 
debtor shall not be regarded as having 
submitted to the overseas court’s jurisdiction 
if they have only appeared (conditionally or 
otherwise) in the proceedings for any one or 
more of these reasons:
•	 to contest the court’s jurisdiction;
•	 to ask the court to dismiss or stay the 

proceedings on the ground that the dispute 
should be submitted to arbitration or to the 
courts of another country; or

•	 to protect, or obtain the release of, property 
seized or threatened with seizure in the 
proceedings.

The question of whether a party has 
submitted to jurisdiction is to be inferred 
from all the facts (Rubin). However, in Golden 
Endurance Shipping SA v RMA Watanya SA 
and others [2016] EWHC 2110 (Comm), the 
Commercial Court held that there was no 
basis for regarding the determination of that 
issue as involving an element of discretion.1 

Fraud

An English court will refuse to recognise or 
enforce a judgment obtained by fraud where 
the judgment would not have been made 
but for the fraud (Gelley v Shephard [2013] 
EWCA Civ 1172). This is a rare exception 
to the general rule that the English courts 
will not re-open and re-examine the merits 
of the underlying case. However, in Midtown 
Acquisitions LP v Essar Global Fund Ltd [2017] 
EWHC 519 (Comm), the UK High Court 
held that conscious and deliberate dishonesty 
was required in order to make out a defence 
of fraud to the enforcement of a New York 
judgment in England. Since the defendant 
had expressly disavowed any allegation of 
dishonesty, the defence failed.

Public policy

An English court will not recognise or enforce 
a US judgment if to do so would be contrary 
to English public policy or the European 
Convention on Human Rights. It is rare that 
a US court will hand down a judgment that 
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goes against English public policy. One such 
example, however, is awards that are punitive 
or penal in nature.

Natural justice

A judgment will not be enforced if it was 
awarded in a manner contrary to natural or 
substantive justice. Arguments on this point 
most frequently arise in relation to whether 
the judgment debtor was given sufficient 
notice of the underlying US proceedings to 
enable them to defend the claim. In Rubin v 
Eurofinance SA [2012] UKSC 46 it was held that 
a judgment obtained in default of appearance 
was unenforceable. A judgment obtained 
without one party having a proper opportunity 
to defend itself could potentially, depending 
on the facts of the case, be deemed a breach 
of natural justice rendering the judgment 
unenforceable. Similarly, the English court 
might refuse to enforce a judgment where no 
due service has been made.

That said, the UK courts will look at the 
individual facts of each case. In Midtown 
Acquisitions, the defendant argued that the 
circumstances in which the claimant had 
obtained its judgment were contrary to natural 
justice because the defendant had not been 
given any notice of the proceedings. Although 
Teare J noted that this was ‘sufficiently striking 
to raise the English judicial eyebrow’ (para 
68), it was apparent that no wool was to be 
pulled over the judicial eyes. The defendant, 
a sophisticated commercial party, had signed 
‘affidavits of confession of judgment’, which 
authorised the claimant to enter judgment, 
thereby effectively waiving the right to notice. 
The New York judgment had therefore been 
obtained by a recognised procedure in a 
sophisticated jurisdiction, which was expressly 
provided for in New York procedural law and 
the principles of natural justice had not been 
breached.

Method of enforcement

If the judgment debtor is located in the 
US, the first step for the enforcing party on 
issuing new proceedings will be to apply to 
the English court for permission to serve the 
claim form on the judgment debtor out of the 
jurisdiction. If the judgment debtor has assets 
in the UK, permission will likely be granted.

It should be noted that the deadlines to file 
an acknowledgement of service, an admission, 
or a defence are extended when the 
defendant is located outside the jurisdiction. 

If the defendant files an acknowledgment 
of service, admission or a defence (without 
first filing an acknowledgment of service), 
then it must do so no more than 22 days after 
service of the particulars of claim. If it files an 
acknowledgment of service, the deadline for 
then filing a defence is extended to 36 days 
after service of the particulars of claim.

As mentioned above, the court will 
not usually reconsider the merits of the 
underlying judgment, even if it disagrees with 
it, unless there is a compelling reason to do 
so. Consequently, the usual approach will be 
for the claimant under the new proceedings 
to apply for summary judgment, which the 
court will usually grant. Summary judgment 
enables a party to enforce a US judgment in 
the English courts quickly, without having to 
go through the hassle and expense of full-
blown proceedings and a full trial.

Conclusion

Given the ‘special relationship’ between the 
US and the UK (and the existence of the New 
York Convention governing enforcement 
of international arbitration awards), it is 
surprising that there is still no reciprocal 
agreement in place between the US and 
UK to enforce judgments. As a result, the 
procedure for enforcing a US judgment in 
the UK is less straightforward (and potentially 
more expensive) than it might otherwise be. 
However, these factors are mitigated somewhat 
by the availability of summary judgment 
(or judgment in default if no response is 
forthcoming from the judgment debtor).

It could be that the future holds a 
new agreement between the US and UK 
allowing for the reciprocal recognition 
and enforcement of judgments under a 
simplified procedure. This must surely have 
been added to the shopping list for the UK 
in its post-Brexit negotiations. However, for 
the moment, no such procedure exists and 
parties seeking to enforce a US judgment 
against a judgment debtor with assets in the 
UK (or indeed a UK judgment in the US) 
would be well-advised to seek local advice at 
an early stage.

Note
1	 The court has to make a determination as to whether the 

party has voluntarily appeared in the foreign court (other 
than as specified in section 33(1)), a question of mixed 
law and fact to which there is a single answer, not exercise 
its discretion as between a range of permissible answers 
(para 46).
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Non-United States companies continue 
to be the targets of securities suits 
in US courts at rates far higher than 

their proportional representation among 
US-listed companies within the US financial 
markets. Many of these suits against non-
US companies arise out of the trading 
of American depositary receipts (ADRs) 
purchased by US investors. In this regard, 
ADRs are negotiable securities that represent 
securities of a non-US company that trades 
in the US financial markets. As explained in 
a Third Circuit decision:

‘An ADR is a receipt that is issued by 
a depositary bank that represents a 
specified amount of a foreign security that 
has been deposited with … the depositary 
… The holder of the ADR is not the 
title owner of the underlying shares, 
[but is instead] either the depositary, 
the custodian or their agent. ADRs are 
tradeable in the same manner as any 
other registered American security, may 
be listed on any of the major exchanges 
in the United States or traded over the 
counter … This makes trading an ADR 
simpler and more secure for American 
investors than trading in the underlying 
security in the foreign market. [Pinker v 
Roche Holdings Ltd, 292 F3d 361, 367 (3rd 
Cir 2002)].

Within the last year, there have been several 
decisions by federal courts in the US that 
have addressed whether non-US companies 
whose ADRs are available for purchase by 
US investors may be sued in securities class 
actions and derivative suits in US courts. 

The US Supreme Court’s most recent 
pronouncement on this issue, and the 
starting point for the analysis of these more 
recent decisions, is Morrison v National 
Australia Bank Ltd, 561 US 247 (2010). In 
Morrison, the key question was whether 
US holders of National Australia Bank’s 
(NAB) publicly traded ADRs could assert 
claims under section 10(b) of the Securities 
Exchange Act of 1934 (the Exchange Act) 
against NAB, a foreign issuer.
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The Court in Morrison held that section 
10(b) of the Exchange Act did not apply 
extraterritorially. Rather, the Court held that 
section 10(b) applied only to: (1) ‘transactions 
in securities listed on domestic exchanges’ and 
(2) ‘domestic transactions in other securities’. 

The recent cases discussed in this article all 
addressed the second prong of Morrison – that 
is, whether the ADRs of the foreign issuer 
implicated ‘domestic transactions’ on the part 
of a foreign issuer. 

In Stoyas v Toshiba Corporation, 191 FSupp3d 
1080 (CD Cal 2016), the Court addressed 
whether the owners of unsponsored ADRs 
in Toshiba Corporation could maintain a 
putative securities class action based on the 
alleged violation of US securities laws. On the 
facts of that case, the Court in Stoyas answered 
that question in the negative.

Key to the outcome of the Stoyas case 
was the distinction between sponsored and 
unsponsored ADRs. As explained by the 
Court in Stoyas:

‘ADRs may be either sponsored or 
unsponsored. An unsponsored ADR is 
established with little or no involvement 
of the issuer of the underlying security. A 
sponsored ADR, in contrast, is established 
with the active participation of the issuer 
of the underlying security. An issuer 
who sponsors an ADR enters into an 
agreement with the depositary bank 
and the ADR owners. The agreement 
establishes the terms of the ADR and the 
rights and obligations of the parties, such 
as the ADR holders’ voting rights [Stoyas, 
191 FSupp3d at 1092].’

The ADRs at issue in Stoyas were unsponsored 
in nature and Toshiba was not involved in the 
offering of those securities to US investors. 
Instead, the underlying Toshiba common stock 
was purchased by the depositary bank on a 
foreign exchange and the depositary bank 
then sold the ADRs to plaintiffs in the US. 
‘Thus, the domestic transaction was between 
depositary banks and [ADR] purchasers, not 
between [Toshiba] and [ADR] purchasers’ 
(Stoyas, 191 FSupp3d at 1091).
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By contrast with the Stoyas decision, 
a pair of more recent US District Court 
decisions (both involving foreign issuers in 
the automobile industry) came to different 
conclusions.

In In Re Volkswagen, 2017 WL 66281 (ND 
Cal 4 January 2017), the Court addressed 
securities fraud actions that were filed in the 
US District Court arising from Volkswagen’s 
alleged use of a ‘defeat device’ – software 
designed to cheat emissions tests and deceive 
federal and state regulators. The securities 
in question arose from two sponsored ADR 
programmes in Volkswagen’s preferred and 
common shares that were available to US 
investors.

Since the Volkswagen ADRs traded over the 
counter, the focus in Volkswagen was whether 
plaintiffs could satisfy the second prong in 
Morrison – that is, whether the transaction is a 
‘domestic transaction in other securities’. In 
this regard, there is authority that even where 
it is shown that US-based investors purchased 
the underlying securities in the US, plaintiffs 
will be required to demonstrate that the 
overall transaction was not ‘predominantly 
foreign’. See Parkcentral Global Hub Ltd v 

Porsche Automobile Holdings SE, 763 F3d 198 
(2nd Cir 2014). 

In this regard, the Court found it to 
be particularly persuasive that the ADRs 
were sponsored by Volkwagen and that the 
company took affirmative steps to make those 
securities available to investors in the US. 
Based on this finding, the Court held that 
the application of section 10(b) was not an 
impermissible extraterritorial application of 
the Exchange Act as prohibited by Morrison.

More recently, the Court reached a similar 
conclusion in Vancouver Alumni Asset Holdings 
Inc v Daimler AG, CV 16-02942 (CD Cal 
31 May 2017). In that case, plaintiff ADR 
holders filed a securities class action lawsuit 
against Daimler and certain of its directors 
and officers. Like the class action suit in 
Volkswagen, the suit against Daimler arose 
from alleged misrepresentations concerning 
the company’s compliance with certain 
emission control standards. And also as in 
Volkswagen, the Court allowed the suit to 
proceed against Daimler because the ADRs 
were sponsored by Daimler and the company 
was directly involved in the offering of the 
ADRs to US investors.

Compensatory and punitive damages  
in Italy

Traditionally, under Italian tort law, damages 
have only compensatory purposes. The 
awarding of damages is limited to the 
restoration of the patrimonial situation of 
the victim through the liquidation of a sum 
aiming at removing the consequences of the 
tort. Any sum awarded with a function other 
than compensatory (ie, punitive, deterrent) is 
considered as unjust enrichment of the victim.

Therefore, the concept of ‘punitive 
damages’ is alien to the Italian legal 
system, although it cannot be denied that 
many advantages are usually associated 
with punitive damages: on the public side, 
they are deemed necessary to support law 
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enforcement (through discouraging its 
violation) and promote justice, by providing 
‘needed incentives for the initiation of 
socially desirable civil suits’; on the private 
side, they carry out a compensatory function 
reimbursing the victim for heads of damage 
not easily quantifiable (for example, in case of 
damage associated with suffer and pain).

The Italian Supreme Court (Corte di 
Cassazione) stated that damages aim to 
compensate the damaged party, not to punish 
the damaging party for its conduct, and 
that the damaged party is to prove the exact 
amount of the damage it actually suffered, 
based on factual circumstances.

As a consequence, for years the 
enforcement of foreign punitive damages 
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awards under Italian law has been considered 
contrary to domestic ‘public policy’. This 
happened even when no express mention 
of punitive damages had been made in the 
foreign judgment: for instance, in the Soc 
Ruffinati v Oyola-Rosaldo case, the Italian court 
deduced the ‘punitive nature’ of the damages 
from the large amount of the damages 
awarded (Cass 8 February 2012, no 1781).

However, the strict distinction between 
compensatory and punitive functions of the 
damages became less rigid in recent years. 
Indeed, the case law expressed doubts on 
the compensatory function being the sole 
purpose of civil liability.

This new approach is encouraged by 
the recent introduction of a new civil law 
provision with a substantial punitive function. 
Under Article 96, para 4, of the Italian Code 
of Civil Procedure, when a party’s conduct 
can be qualified as ‘abuse of law’, the judge 
has the power to order the party to pay to the 
other party a sum determined ex aequo et bono 
at the judge’s own discretion.

The enforcement of foreign judgments  
in Italy

Under Italian law, a foreign (intended 
as extra-European Union) judgment 
is automatically recognised if certain 
requirements, listed under Article 64 of law 
218/1995, are met (ie, principles involving 
the respect of due process). The last of these 
requirements is compliance of the foreign 
judgment with ‘public policy’.

In the event: (a) the recognition of a 
foreign decision is contested by one party; 
(b) a party fails to comply with a foreign 
decision; or (c) it is necessary to enforce 
a foreign decision, the existence of the 
requirements listed under Article 64 needs 
to be verified by the Court of Appeal.

With specific reference to the enforcement 
of decisions ordering the payment of punitive 
damages, Italian consolidated case law 
considered them contrary to ‘public policy’ 
rules (cfr, inter alia, Corte di Cassazione, no 
1183/2007). 

Italian case law traditionally referred to 
‘public policy’ as the mandatory principles 
of the Italian legal system that contribute to 
characterise the society in a given historical 
period. However, recent case law focused 
on the international dimension of ‘public 
policy’ underlying that the fundamental 
principles characterising the internal legal 
system are based on the needs of protecting 

the human rights common to all systems.  
This second definition of ‘public policy’ 
is more flexible and leaves room for the 
introduction of foreign legal instruments in 
the Italian legal system.

The interim decision of 16 May 2016

On the basis of the principle of international 
‘public policy’ expressed above, on 16 May 
2016, the Italian Supreme Court issued 
order no 9978 regarding a dispute on the 
recognition of three US states (specifically, 
Florida) judgments of conviction of an Italian 
company to pay damages.

The disputes originated in a product 
liability case in which a biker suffered injuries 
caused by defects in a helmet produced by 
the Italian company, AXO, distributed in 
the United States by the American company 
NOSA. The biker filed a lawsuit against both 
companies and only NOSA accepted the offer 
of judgment, including punitive damages, 
and subsequently paid the sum to the biker. 
Later, NOSA acted against AXO before the 
US courts to be indemnified of the expenses 
incurred. The US courts issued three 
judgments in favour of the plaintiff. The 
plaintiff asked the Italian Court of Appeal of 
Venice for the recognition of such judgments.

In 2014, the Venice Court of Appeal 
recognised the US judgments in Italy. AXO 
challenged the decision before the Italian 
Supreme Court and relied on the violation 
of the ‘public policy’ principle as ground for 
the appeal.

The interim decision no 9978 of 2016 of 
the Supreme Court intervenes in this context. 
The Supreme Court considered actual and 
relevant the issue of foreign punitive damages 
awards and raised a question of law to be 
decided by the plenary session (Sezioni 
Unite della Corte di Cassazione). In its order, 
the Supreme Court expressed doubts on 
whether the recognition of foreign judgments 
awarding punitive damages should be denied 
in the Italian legal system.  In particular:
•	 the Supreme Court expressed doubts on 

whether the compensatory purpose of 
damages is the only one acceptable and 
consequently whether judges must rule 
out as a matter of principle any punitive or 
deterrent purpose in their judgments;

•	moreover, the Supreme Court expressed 
doubts on the application of domestic 
legal concepts (ie, compensatory function 
of damages) to the recognition of foreign 
judgments (ie, conviction to pay punitive 
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damages), thus treating a foreign decision 
as a domestic one issued by an Italian court; 
and

•	finally, the Court mentioned a number 
of Italian compensatory remedies with 
substantial punitive function (for instance, 
the aforementioned conviction for ‘abuse 
of law’), to underline the gradual motion of 
the Italian civil liability toward a deterrent 
and punitive function.

The final decision of the Supreme Court 
(decision no 16601), 5 July 2017

Following the debates on the matter, the 
plenary session of the Supreme Court 
recognised the importance of the question of 
law raised by the interim order no 9978/2016 
and deemed it necessary to overcome the 
traditional approach of the compensatory 
function of civil liability (advocated by the 
Supreme Court decisions no 1183/2007 and 
no 1781/2012).

The plenary session considered a number 
of remedies clearly having a punitive function, 
which have been recently introduced in the 
Italian jurisdiction, and resolved that punitive 
damages are compatible with the Italian legal 
system. The plenary session also specified that, 
in accordance with the ‘principle of legality’ 
(Italian Constitution, art 25), in condemning 
a party to pay punitive damages, the foreign 
judge must apply an explicit provision of the 
foreign applicable law. In addition, the court 
stated that there must always be a proportion 
between the amount of the punitive damages 

and the conduct of the party to avoid the 
award of excessive damages.

Possible consequences

Cross-border legal relations may be affected 
by the decision no 16601 of 2017 of the 
Supreme Court. Indeed, since punitive 
damages cannot be directly awarded by Italian 
courts, an issue of transnational ‘forum 
shopping’ could arise, encouraging:
•	 sellers to insert clauses providing for 

Italian courts’ exclusive jurisdiction in 
contracts for the sale of services or goods 
(thus, avoiding the recognition in Italy 
of foreign judgments to pay punitive 
damages); and

•	 victims to seek to establish the jurisdiction 
for tort claims outside Italy (thus, retaining 
the possibility to obtain the recognition 
in Italy of foreign judgments awarding 
punitive damages).

In that respect, the class actions initiated 
in the United States after the shipwreck of 
the Costa Concordia may be a case in point.1 
In these cases, plaintiffs tried to move the 
jurisdiction to the US in order to recover a 
larger amount of damages due to the likely 
awarding of punitive damages.

Note
1	 The Costa Concordia collided on Italian coasts on 12 

January 2012 and 3,026 passengers were evacuated on the 
nearby Isola del Giglio; Lobaton v Carnival Corp, 12 cv 598, 
United States District Court, Northern District of Illinois; 
Denise Abeid-Saba et al v Carnival Corp and others, Third 
District Court of Appeal, State of Florida.
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Introduction

Over the past five years, the Italian 
government has made substantial reforms to 
the Italian Civil Justice System with the stated 
purpose of ensuring a greater degree of 
efficiency and celerity in civil proceedings.

The spirit imbuing these reforms stems 
from an awareness that optimising the quality 
and provision of the services provided by the 
justice system is a vital key towards making 
the Italian economy more competitive, thus 
providing increased protection and certainty 
for domestic and foreign enterprises as well as 
investors in their business dealings and in any 
ensuing legal disputes.

The guidelines of the rules adopted with 
the above aims can be summed up as follows:
•	 establishing a jurisdictional system for 

business matters, in such a way as to create 
a fast and specialised track for commercial 
disputes; 

•	 improving the administration of judicial 
offices, by computerising civil proceedings;

•	 adopting specific measures on procedural 
provisions that will help to reduce the 
duration of civil proceedings, including the 
credit recovery process; and

•	 enhancing alternative dispute resolution 
procedures with a view to decreasing the 
number of pending civil cases.

Five years after the reform process began, 
the most recent figures published by the 
Ministry of Justice confirm the remarkable 
achievements made by the Italian justice 
system in terms of efficiency, which will lead 
to improvements in Italy’s competitiveness in 
the global economy.

Business Courts

Law Decree no 1 of 24 January 2012, 
converted into law under Conversion Law 
no 27 of 24 March 2012, has created – within 
existing trial courts – 22 divisions specialising 

in business matters, also known as ‘Business 
Courts’, which have been distributed 
throughout national territory.

Business Courts have exclusive jurisdiction 
over nearly all disputes between business 
corporations (including co-operatives,  
groups, European companies and European 
co-operative societies) in company law matters, 
as well as litigation involving intellectual 
property contracts for public works and 
services of EU relevance and breaches of 
national and European anti-trust regulations.

This special jurisdictional system was 
introduced with the main purpose of 
ensuring the speed and quality of legal 
judgments on technically complicated issues 
having a considerable economic impact.

Of more importance, from a foreign 
investor’s perspective, is the extension of the 
jurisdiction of the Business Court introduced 
by the Law Decree of 23 December 2013, 
converted into law under Conversion Law no 
9 of 21 February 2014. More specifically, half 
the established Business Courts have been 
vested with exclusive jurisdiction over disputes 
– concerning the subject matters indicated 
above – involving international firms (ie, 
companies with their registered office 
overseas) operating in Italy with a permanent 
business establishment.

Five years after the creation of the Business 
Court, the goals of the reforms have to a 
large extent been achieved, thereby helping 
businesses to cope with Italy’s slow and 
overburdened civil justice system.

More specifically, according to figures 
published by the Ministry of Justice,1 the 
disputes pending as of 31 December 2016 
before Business Courts totalled 9,900, that is, 
20.1 per cent more than those pending as of 
31 December 2015, 72 per cent more than 
those pending as of 31 December 2014 and 
69.5 per cent more than those pending as of 
31 December 2013.
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proceedings in order to better serve 
the needs of investors and businesses
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Despite increases in registered disputes 
(in 2016 the number of registered disputes 
came to 6,755, 11.5 per cent more than those 
registered in 2015) and in pending disputes, 
the figures also show that in 2016 and 2015 
the number of concluded cases was more 
than 80 per cent of those registered in the 
same years, compared to 67.3 per cent in 2014 
and 50.42 per cent in 2013. 

As far as the specialisation of the Business 
Courts is concerned, the figures on judgments 
confirmed in subsequent appeals confirm the 
quality of the rulings: to provide an example, 
the judgments of the Business Court of Milan 
are upheld by the Court of Appeal of Milan in 
80 per cent of cases.

In view of the positive results achieved as 
a result of setting up the Business Courts, 
the draft reform of the Civil Procedure Code 
(approved by the Chamber of Deputies in 
March 2016 and currently being reviewed 
by the Senate) contains an extension of the 
jurisdiction of Business Courts to disputes 
involving partnerships, class actions and 
instances of unfair competition even if not 
connected to intellectual property matters.

Electronic civil proceedings 

The introduction of electronic civil 
proceedings (Processo Civile Telematico 
– PCT) was introduced by Law no 228 of 
24 December 2012 and Law Decree no 90 
of 24 June 2014, converted into law under 
Conversion Law no 114 of 11 August 2014 
(as later amended). The aim of the PCT 
is to improve the efficiency of operating 
procedures, by switching from paper to 
electronic files and, in so doing, streamlining 
judicial offices.

The implementation of the PCT allows 
online filing for all professionals involved 
(lawyers, experts, judges and clerks), full 
access to electronic case files using a smart 
card on the national justice services portal 
(https://pst.giustizia.it/PST) and public 
access to general case information (docket 
number, court, judge, etc), with 24-hour 
online access to all digital files.

The particular features of the PCT have 
had an effect on the organisation of court 
registers, files and archives, substantially 
improving the efficiency of judicial 
proceedings and reducing workloads.

The latest data published by the Ministry 
of Justice2 shows that in the period from 
May 2016 to April 2017 the number of files 
submitted online (by lawyers and experts) 

reached 8,320,212 compared to 7,143,279 in 
the period from May 2015 to April 2016 (ie, 
+16.5 per cent) and 3,494,832 in the period 
from May 2015 to April 2014 (ie, +138 per cent). 

The figures for judicial documents (eg, 
judgments, payment orders, etc) have also 
increased: from May 2016 to April 2017 the 
number of judicial documents filed online 
reached 4,396,855, compared to 3,901,613 for 
the period from May 2015 to April 2016 and 
2,538,990 for the period from May 2015 to 
April 2014.

Lastly, the introduction of the PCT has 
significantly speeded up the issuing of court 
payment orders, as can be seen in the table 
below:

Districts Average 
days for 
issuance 
(as of 31 
January 
2017)

Comparison with the 
previous 12 months prior 
to the effective date for 
the PCT for payment 
orders (30 June 2014)

Milan 29 –39%

Rome 21 –55%

Naples 31 –39%

Streamlining civil litigation

In order to clear Italy’s backlog of civil cases, 
the Italian government has adopted a number 
of measures that have had an effect on the 
rules regulating civil proceedings and on 
enforcement procedures.

More specifically, Law Decree no 132 of  
12 September 2014, converted into law under 
Conversion Law no 162 of 10 November 2014, 
introduced provisions aimed at extending 
the application of summary proceedings, 
but only as an instrument to be used in 
straightforward cases. It provides that 
judges may decide to switch from ordinary 
to summary proceedings after evaluating 
the complexity of the case and the kind of 
evidence required to reach a ruling.

With specific reference to enforcement 
procedures, Law Decree no 83 of 27 August 
2015, converted into law under Conversion 
Law no 132 of 6 August 2015, and Law Decree 
no 59 of 4 May 2016, converted into law 
under Conversion Law no 119 of 30 June 
2016, have introduced various measures 
aimed at speeding up and simplifying the 
credit recovery process.

The procedural deadlines for the creditor’s 
application to sell and for filing property titles 
in real estate enforcement proceedings have 
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in fact been significantly reduced, passing 
respectively from 90 to 45 days and from 120 
to 60 days.

The reforms have also introduced a time 
limit (previously lacking) for debtors to file an 
opposition to the enforcement proceedings, 
as well as for the sale of movable assets (six 
months instead of one year) and for creditors 
to be repaid through the seized sum or, at any 
rate, through the proceeds of the sale of the 
foreclosed asset. More importantly, as far as the 
possible sale of seized property is concerned, 
a creditor who applies for allocation of the 
foreclosed asset is given the opportunity to 
indicate a third party to whom the ownership 
of the asset may be transferred directly on the 
conclusion of the allocation process. 

Following these reforms, civil justice 
performance indicators show a substantial 
decrease in the number of pending civil 
cases, including enforcement procedures 
(from almost 4.5 million at the end of 2012 
to less than 3.3 million at the end of 2016).3

The downward trend of pending civil cases 
has also led to a considerable reduction in 
the average national duration of civil cases in 
terms of days:

2012 2014 2016

Civil litigation 
(first instance)

1,215 1,044 981

Some courts, such as Milan, Bologna, Rome 
and Venice, remain below the national average, 
with an average duration, respectively, of 574, 
679, 722 and 739 days in 2016.

As far as the resolution of commercial 
disputes is specifically concerned, in 2015 
the average duration of such proceedings was 
estimated to be 480 days, with a remarkable 
performance by the courts of Turin, Genoa 
and Milan with an average duration of 207, 
245 and 283 days.4

Enhancement of alternative dispute 
resolution

While providing for a widespread application 
of summary proceedings, Law Decree no 132 
of 12 September 2014 has also introduced 
specific forms of out-of-court dispute 
settlement aimed at reducing the number of 
pending civil cases.

Firstly, the Law Decree has reinstated5 
mandatory mediation in legal disputes 
identified as having a specific subject matter 
(such as wills and inheritance, condominium, 

lease, property, partition, lease agreement 
and bank/financial contracts), while also 
giving judges the power, to be exercised at 
their discretion, to order the parties to a civil 
proceeding to mediate.

Furthermore, the Law Decree has 
introduced a new instrument known as 
negotiation assisted by legal counsel, which 
is intended to be an out-of-court settlement 
procedure followed by the parties’ lawyers, 
as opposed to mediation, which requires the 
intervention of an external and impartial 
third party (ie, the mediator).

The negotiation assisted by legal counsel 
is mandatory in the specific case of disputes 
involving compensation for damage arising 
from road accidents and payments of sums of 
less than €50,000.

The relevant provisions have also 
established that the agreement reached 
on the conclusion of this procedure is an 
enforceable one.

Lastly, in order to reduce the workload of 
Italian civil courts, parties to civil proceedings 
are now entitled to submit pending disputes 
to arbitration if the following conditions 
are met: the legal proceedings are pending 
before a first instance court or before the 
Court of Appeal; (the case has not reached 
the decision stage; and the subject-matter 
of the dispute does not involve rights that 
are not at the free disposal of the parties, or 
questions concerning labour, public welfare 
and social security matters.

The statistics on mediation make it possible 
to see the impact this instrument has had on 
the decrease in pending litigation cases.

The rate of participation in mediation 
has also continued to improve, whereas the 
success rate has remained stable. 

2012 2013 2014 2015 2016

Participation 27% 32.4% 40.5% 44.9% 46.9%

Success rate 43.9% 42.4% 47% 43.5% 43.6%

Conclusion

Though still underway, the reform process is 
already rewarding Italy’s efforts. In order to 
further improve Italy’s competitiveness in the 
global economy and to attract foreign investors, 
in the past few years the Italian government 
also appointed special commissions composed 
of prominent judges, university professors 
and lawyers charged with the task of drafting 
comprehensive reforms to Italy’s justice system 
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and to Italian bankruptcy law. Such reforms 
are expected to facilitate prompt and timely 
action in the face of a company or individual 
presenting crisis/distress symptoms. 

Notes
1	 The statistics are available at https://webstat.giustizia.it.
2	 Figures are available at https://pst.giustizia.it/PST.
3	 See n 1 above.
4	 The World Bank’s rankings show that Italy moved up in 

the Ease of Doing Business rankings to position 45 in 
2016, and this is partly thanks to the improved quality of 
the justice system. However, it must be noted that the 
methodological features used by the World Bank to 
construct the leading international rankings of 

attractiveness and competitiveness for countries attracts 
some criticism: in fact, a recent study published by The 
European House – Ambrosetti – which developed the 
global attractiveness index by using an approach and 
methodologies that are more objective and reliable than 
those used by international organisations (such as the 
World Bank) placed Italy in position 14 for the same year 
(figures available at www.ambrosetti.eu).

5	 Mandatory mediation was in fact introduced in Italy in 
2010, but the relevant legislation was immediately 
repealed by the well-known decision no 212 of the Italian 
Constitutional Court of 6 December 2012, available at 
www.giurcost.org.

Modernising German civil procedure

It usually takes a while to resolve a dispute 
in court. Sometimes, however, it may be 
unreasonable to defer any enforcement 
against one of the parties until judgment is 
rendered. While a party waits for the court 
to make its decision, one of the parties may 
take actions that later hinder enforcement 
of the decision, may go bankrupt or may 
continue with its wrongful conduct. The 
German Code of Civil Procedure therefore 
provides the right to file for interim relief. 
There are two different types: A party may 
file for seizure where certain assets of the 
opposing party are seized to ensure that the 
claim may be successfully enforced at a later 
stage. Additionally, a party may also request 
the court to issue a preliminary injunction 
which obliges the defendant to take or cease a 
particular action.

A party filing for interim relief to 
protect its rights can benefit from the 
substantial advantages offered by the court’s 
procedures: claimants need only evidence 
their allegations to the satisfaction of the 
court. If the claimant can evidence their 
claim such that the court decides it is 
sufficiently substantiated, the court will grant 
the relief sought.

Time is of the essence in this process. Thus, 
the court usually decides on the motion 
without any hearing and without notice to the 
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defendant. The claimant may thus obtain an 
enforceable decision against the defendant 
without the defendant having had a right to 
be heard in respect of it.

The protective brief

In light of the above, the protective brief 
may be used as a means of defence. In 
anticipation of an incoming motion for any 
kind of interim relief, the potential defendant 
may submit a protective brief to the court 
(Schutzschrift). By filing a protective brief 
the potential defendant is able to submit its 
arguments to the court or evidence its own 
allegations to the satisfaction of the court 
before the potential claimant has filed for 
interim relief. The court is then obliged to 
take the defendant’s assertions into account 
before making its decision. Using a protective 
brief as a defence against interim relief can 
substantially decrease the risk that the court 
issues a preliminary injunction. Even if the 
arguments are not sufficient to prevent a 
preliminary injunction it may nevertheless 
make a hearing necessary, thereby preventing 
a so-called ex parte injunction. This, however, 
is not always the case. A protective brief 
cannot oblige a court to convene a hearing. 

However, the problem for any potential 
defendant is that the protective brief needs 
to be submitted to the same court as the 
motion for interim relief. As long as there 
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is only one or a very limited number of 
possible competent courts (depending on 
the particulars of the case) this may not be a 
problem. In many cases, however, especially 
where intellectual property protection or 
unfair competition is concerned, there is 
the possibility that many different courts are 
competent to make a decision on such motions 
and a claimant may choose to file its motion at 
any of these. That makes it extremely difficult 
for a defendant to anticipate which court 
will be chosen by the claimant. In such cases 
it may be practically impossible (or at least 
unreasonably costly and time consuming) for 
a potential defendant to submit a protective 
brief to the relevant court. 

Until 2016, the use of protective briefs 
was common practice but was an entirely 
uncodified procedure only established by 
German case law. Some courts collaborated to 
exchange filed protection briefs to each other 
in instances where an application by a claimant 
and a protective brief by a defendant had been 
filed at different courts. Nevertheless, most 
of the German courts did not partake in this 
voluntary exchange. The procedure has now 
changed. Since 2016 the new section 945a of 
the German Code of Civil Procedure provides 
that defendants have the option to file 
protective briefs to a centralised, nationwide 
electronic register (the ‘Register’).

Particulars of the new provision

The implementation of the Register into 
the German Code of Civil Procedure has 
precipitated major changes for parties, 
attorneys and courts alike in respect of the 
procedure for protective briefs. As soon 
as a protective brief is submitted to and 
registered in the Register it is deemed to 
have been submitted to all German courts. 
As a result, each court is obliged to check 
the Register for protective briefs before 
ordering any kind of interim relief. The 
Register is accessible by courts only. Any 
potential claimant or third party is not 
entitled to check the Register for existing 
protective briefs.

Once submitted to the Register, a protective 
brief will be on the Register for six months. 
Within this time limit the court must consider 
the arguments and facts stated in the 
protective brief before granting a preliminary 
injunction or seizure. If the court fails to do 
so, the defendant’s right to be heard will be 
infringed. After six months the protective 
brief will be removed from the Register.

Every search for existing protective briefs 
conducted by a court will be recorded. This 
includes the time, date, the parties involved 
and the court initiating the search. The 
record will be sent to the enquiring court 
and put on the corresponding court file. 
This information will not be recorded by the 
Register itself, only the file number will be 
noted on the Register.

Advantages of the Register

Submitting a protective brief has many 
advantages for a defendant. In the past, the 
procedure for submitting a protective brief 
was rather complicated. By establishing the 
Register it has become significantly easier and 
therefore cheaper for potential defendants 
to defend themselves against any kind of 
interim relief. All courts must consider the 
arguments stated in the protective brief and 
this includes courts of appeal. Nowadays any 
potential defendant can be reassured that no 
court will issue a preliminary injunction or a 
seizure without first taking into account the 
arguments contained in their protective brief. 
In the past, there was still the possibility that 
the court would not deal with the protective 
brief correctly, even if it had been submitted 
to the competent court. With the new 
Register, however, this is no longer a problem. 

One major advantage for a defendant is 
the fact that they will be notified if a court 
accesses its protective brief. Before the Register 
was established no such notice was given to a 
defendant. The notice enables a defendant 
to file for inspection of the records and to 
apply for reimbursement of the costs incurred, 
for example, attorney’s fees for drawing up 
the protective brief and the fees incurred in 
making a submission to the Register. 

Résumé

In some cases it might be preferable to submit 
a protective brief in written form to the court 
directly for which a defendant would incur 
no fee. However, this bears considerable risks 
for a defendant. Given that in most cases an 
attorney is involved in any case, the costs of 
the submission of a protective brief to the 
Register will rarely be a decisive factor.

Overall the substantial advantages the 
Register’s establishment entails, in particular 
for potential defendants, outweigh its 
disadvantages – namely the necessary fees 
and a slight shift regarding the court’s 
administrative expenses – by far. 



INTERNATIONAL LITIGATION NEWSLETTER  SEPTEMBER 2017   43

CHOICE OF COURT AGREEMENTS: HOW TO AVOID UNNECESSARY LITIGATION?

It has become the usual practice to include 
a choice of court agreement in a contract. 
A survey carried out by the European 

Commission in the midst of revising the 
Brussels I Regulation1 revealed the following 
overwhelming statistics: 70 per cent of 
all European companies and 90 per cent 
of larger companies engaging more than 
250 employees2 include choice of court 
agreements in their international contracts. 

A well-considered choice of court can 
minimise the risk of unnecessary litigation, 
which is both costly and time consuming. A 
particular chosen court can predetermine 
not only the rules of civil procedure, general 
attitude towards specific contractual relations, 
legal costs and their reimbursement, but also 
the length of the proceedings themselves. For 
example, there have been occasions where 
the Italian courts, known for their lengthy 
proceedings, took ten years to determine 
whether they had jurisdiction to hear the case 
on the merits.3

Considering the importance lying behind 
a choice of court, the parties entering into 
a contract should not forget to pay due 
attention to the provisions on jurisdictional 
issues. While choosing the courts of a 
particular European Union member state, 
companies should consider the law applicable 
to the contract, the principal places of 
business, the place of performance of a 
contract and that of the majority evidence, as 
well as evidentiary process and other relevant 
matters mentioned above.

A properly chosen court is half the work. 
It might seem that once a jurisdictional 
agreement is concluded, the parties can be 
sure that all future disputes will be settled 
before the nominated court. However, the 
evidence is to the contrary. Litigants acting 
in bad faith can employ delaying tactics, 
by seizing a non-competent court first and 
contesting the choice of court agreement. As 
stated, solving the jurisdiction question alone 
may take up to ten years. In the meantime, 
the case cannot be heard on the merits, 
and the aggrieved party is left with no real 
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possibility to obtain any legal remedy. In 
order to limit such abusive litigation, the EU 
reformed the choice of court rules contained 
in the Brussels I Regulation a few years ago. 

Nonetheless, the parties still ought to be 
aware of formal requirements of concluding 
a choice of court agreement, so as to make 
sure an agreement is valid once a dispute 
arises. If a choice of court clause does 
not meet the formal requirements, it is 
found to be invalid, and the competent 
court is determined in accordance with 
international jurisdiction rules contained in 
Brussels I Recast.4 The application of these 
international jurisdiction rules can often 
result in new expensive litigation.

One of the options provided for in the 
Brussels I Recast is to conclude, or to 
evidence, such an agreement in writing. The 
requirement may seem clear and simple at 
first sight. However, behind it lies the case 
law of the Court of Justice of the European 
Union (CJEU), in which the CJEU had to 
decide whether a jurisdiction agreement was 
indeed concluded. 

The essential insights to be taken from the 
CJEU rulings are these. First, a unilateral 
declaration in writing is not sufficient to 
constitute a choice of court agreement 
by consent.5 As such, confirmation letters 
or invoices containing a choice of court 
agreement will not be held as binding if 
a dispute arises. Second, clauses on the 
other side of paper with no reference to 
them in the body of the contract on the 
front sheet do not comply with the ‘written’ 
requirement.6 Third, the mere fact that a 
clause conferring jurisdiction is printed on 
a commercial paper of a party does not of 
itself satisfy the requirements as to written 
form.7 Typically, consent is given by signature 
or exchange of documents.

However, an oral agreement on jurisdiction 
later confirmed by one party in writing is 
valid.8 The reason for this is that the consent 
of both parties to make a choice of court 
agreement has been given. Therefore, while 
including choice of court agreements in 
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their contracts, general terms and other 
documents, the parties should always make 
sure that the other party has confirmed its 
consent. For example, on handing over a 
confirmation letter, a party may ask to sign a 
copy of said letter. Accordingly, a party could 
include a direct reference to general terms 
containing a jurisdiction clause in a contract.

A comprehensive and formally correct 
choice of court agreement will serve as an 
additional safeguard in fast and ever-changing 
business relations by guaranteeing that any 
possible future disputes will be settled in the 
most efficient way. 

Notes
1	 Council Regulation (EC) No 44/2001 of 22 December 

2000 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial 
matters OJL 012, 16/01/2001 P. 0001 – 0023.

2	 European Commission Staff Working Paper, ‘Impact 
Assessment’ SEC (2010) 1547 final.

3	 Trasporti Castelletti v Hugo Trumpy (C-159/97) {1999] ECR 
I-1597.

4	 Regulation (EU) No 1215/2012 of the European 
Parliament and of the Council of 12 December 2012 on 
jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters (recast).

5	 Galeries Segoura SPRL v Société Rahim Bonakdarian (Case 
25/76) [1976] ECR 1851. 

6	 See n 5 above. 
7	 Estasis Salotti di Colzani Aimo and Gianmario Colzani v 

RÜWA Polstereimaschinen GmbH (C-24/76) [1976] ECR 
1831.

8	 F Berghoefer GmbH and Co KG v ASA SA (C-221/84) [1985] 
ECR 2699.

This article intends to provide a few 
examples that demonstrate how 
Lisbon could be considered a suitable 

place for selection as a seat for arbitral 
proceedings and, in particular, international 
arbitral proceedings, especially following 
an impressive increase of the number of 
arbitrations in Portugal.

First, Portugal passed a new arbitration 
law in 2011 (Law 63/2011 of 14 December) 
that repealed the 25-year-old law that was 
out of date on certain points. The new 
arbitration law is directly based on the 
UNCITRAL Model Law but is also inspired 
by other national laws from countries with 
traditionally more respect to international 
arbitration (the same may be said of the 
Arbitration Rules of the Commercial 
Arbitration Centre of the Portuguese 
Chamber of Commerce, which indisputably 
constitute the rules most commonly applied 
to arbitral proceedings in Portugal).

This new law emerges within a context of 
significant legislative changes that sought 
to promote the use of alternative means of 
dispute resolution.

The new law appears to be much more 
detailed, regulating theretofore omitted 
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matters, for example disputes between 
various parties, injunctions, preliminary 
orders and the recognition and enforcement 
of arbitral awards.

It should be stated that the Portuguese 
arbitration law has a chapter specially 
dedicated to international arbitration, 
defining such proceedings that involve 
interests corresponding to international trade 
(Article 49 of the arbitration law). 

Secondly, we would like to stress that 
the need for the existence of a competent, 
efficient judiciary with knowledge of the 
manner in which international arbitral 
proceedings are conducted and that respects 
the freedom of the parties resorting to 
arbitration to resolve their conflicts, is 
another essential factor in the selection of a 
country as the seat of arbitration.

The Portuguese arbitration law defines 
the situations in which a state court may 
intervene in arbitral proceedings, expressly 
stating that: ‘On matters governed by this law, 
the State Courts may only intervene in cases 
in which such intervention is provided for’ 
(Article 19). 

As an example of the intervention of 
the State Court, Article 7 provides that the 
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petition for injunctions filed before a state 
court before or during arbitral proceedings 
(requiring, however, the consideration of 
the specificities of international arbitration, 
if applicable) is not incompatible with an 
arbitration agreement.

Additionally, the interlocutory decision for 
which an arbitral tribunal declares to have 
jurisdiction can be challenged before the 
state court within 30 days from notification of 
the parties under exceptional circumstances.

With respect to the acquisition of 
evidence, when parties or third parties 
refuse to cooperate, one party, with the prior 
authorisation of the arbitral tribunal, may 
submit a petition before a competent state 
court requesting production of evidence 
before such state court, with the results 
thereof referred to the arbitral tribunal.

With respect to the possibility of appeal, an 
award that pertains to the merits of the case 
or that terminates the arbitral proceedings 
for another reason is only subject to appeal 
before the state court if the parties have 
expressly provided for such possibility in the 
arbitration agreement and provided that the 
case has not been decided upon according to 
principles of fairness or amicable settlement, 
pursuant to Article 39.

A very important note that must be 
underscored is that the state court with 
jurisdiction to intervene is the Court of 
Appeal as the superior court and not the 
court of first instance, demonstrating the 
special care with which the legislature aimed 
to deal with matters related to arbitral 
proceedings (even designating as urgent 
by nature proceedings before the Court 
of Appeal related to the appointment of 
arbitrators, the challenge of an arbitrator, 
the removal thereof and the reduction of the 
amount of fees and expenses).

Incidentally, the legal framework under 
which state courts may intervene in arbitral 
proceedings is very well defined and, once 
again, is consistent with international 
standards that govern this subject matter.

It can also be noted that courts have 
witnessed a notable evolution in the manner 
in which issues related to arbitration are 
addressed, both in terms of very significant 
decisions and legal quality on one hand, 
and, on the other hand, concerning the 
principle of autonomy and the very nature 
of arbitration.

For example, in proceedings for the 
recognition and enforcement of a foreign 
arbitral decision, case law has been 

very restrictive in invoking Portuguese 
international public policy as a basis to refuse 
recognition and enforcement in Portugal. For 
example, the judgment of the Supreme Court 
of Justice of 23 October 2014 stated as follows:

‘The recognition of the right to goodwill 
indemnity as set forth in Article 33 
of Decree-Law 178/86 of 3 July for a 
concessionaire is based on an analogy 
that requires the specific verification 
of the circumstances of each case, 
whereby it cannot be considered that 
Portuguese law grants such benefit 
thereto, meaning that the non-granting 
of such compensation is not manifestly 
intolerable in light of international 
public policy of the Portuguese State. 
Based on the verified facts, it is not viable 
to consider that the applicant was able 
to meet the conditions that have been 
advanced to arrive at such classification. 
As such, it cannot be concluded that an 
arbitral award that does not recognise 
the right to goodwill indemnity violates 
the international public policy of the 
Portuguese State. Although Article 33 
of Decree-Law 178/86 of 3 July must 
be considered as a mandatory standard 
– and, as such, part of national public 
law, this finding does not imply, in light 
of its basis or the nature of goodwill 
indemnity, that the non-application 
thereof by the arbitral award – by 
invocation of a different standard chosen 
by the parties for other reasons – 
conflicts with international public policy 
of the Portuguese State.’

This case is of particular interest because 
there is a mandatory legal standard in 
the Portuguese legal system under which 
goodwill indemnity is granted to the agent 
or distributor (verifying legal assumptions, 
naturally), considering that such indemnity, 
in particular, cannot be revoked in advance. 
In other words, the Supreme Court of Justice 
adopted a rather restrictive interpretation 
when it invoked international public policy, 
thereby preferring to adopt a more liberal 
interpretation concerning the potential 
enforcement of a foreign arbitral award 
in Portugal (even when pertaining to a 
mandatory standard under Portuguese law).

It is also clear that there is now a vast and 
consolidated body of case law on various 
subjects related to arbitration. This clear 
evolution is also reflected in the increasing 
popularity of arbitration in the commercial 
and contractual realm, as well as in regard 
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to disputes concerning administrative and 
tax law (pursuant to Decree-Law 10/2011 
of 20 January) as well as patent law (Law 
62/2011 of 12 December). In other words, one 
can assert that the Portuguese legal community 
is now widely familiar with arbitration practices 
and the specificities thereof.

There are also multiple arbitration centres 
in Portugal, including the arbitration 
centre of the Portuguese Chamber of 
Commerce, which has accumulated many 
years of experience in conducting arbitral 
proceedings, with infrastructure and human 
resources fully capable and qualified to 
support arbitral proceedings.

There are two noteworthy documents with 
respect to arbitrators: the Arbitrator’s Code 
of Ethics, applicable to those who accept the 
duties of arbitrator in arbitral proceedings 
subject to the Portuguese Chamber of 
Commerce Arbitration Rules. The relevance 
and modernity of this Code is reflected by 
the provision that provides that such Code 
must be interpreted and integrated according 
to the International Bar Association’s 
‘Guidelines on Conflicts of Interest in 
International Arbitration’.

Another relevant document is the latest 
version of the Arbitrator’s Code of Ethics, 
approved by the Conselho de Deontologia da 
Associação Portuguesa de Arbitragem (Ethics 
Commission of the Portuguese Arbitration 
Association) in 2014. Such Code not only 
aims at establishing the ethical rules that must 
guide the conduct of arbitrators, but also to 
promote trust in arbitration as an appropriate 
and just means of dispute resolution. This 
Code is not assumed to be an exhaustive set 
of rules of conduct but rather a reference 

framework, prepared on the basis of best 
international practices.

It is also important to note that since 1994, 
Portugal has been a member of the New 
York Convention concerning the recognition 
and enforcement of foreign arbitral awards. 
Nevertheless, foreign arbitral awards that are 
not covered by this Convention are only valid 
in Portugal if recognised by the competent 
state court. In such cases, the recognition 
and enforcement of a foreign arbitral award 
can only be challenged in a very small 
number of cases.

Additionally, an award rendered in 
Portugal under international arbitral 
proceedings in which non-Portuguese law 
has been applied to the merits of the case 
can be annulled on the same grounds that 
lead to voiding of a domestic arbitral award 
and, if enforced in Portugal, if such award 
leads to an outcome that is manifestly 
incompatible with the principles of 
international public policy.

It bears mentioning that domestic arbitral 
awards are enforced according to the same 
procedures applicable to the enforcement of 
judgments rendered by state courts.

Conclusion

In conclusion, Lisbon is now an effective, 
efficient and trustworthy location for the 
conduct of arbitral proceedings. This is due in 
large part to legislative changes, very positive 
developments in terms of case law favouring 
arbitration, the development of human 
resources in various professions involved in 
arbitral proceedings, and the creation of a 
supportive environment for arbitration.


